
F e d d  / Vol. - 
, (1) Appropriate pmfwional 
requirements in the SMe means en* 
level requirements that- 

ti) Are based on the higheat 
requirements in the State applicable to 
the profeasion or discipline in which a 
person is urovidinq early intervention 
h c e s ;  &d 

(iil Establish suitable qualifications 
for personnel providing early 
intervention serviaw under this part to 
eligible children and their families who 
are served bv State, local, and private 
agencies. 

( 2 )  Highest requirements in the State 
applicable to a specific profession or 
discipline means the highest entry-level 
academic degree needed for any State 
approved or reconnized certification, 
lkinsing, registraUtion, or other 
comparable requirements that apply to 
that profession or discipline. 

(3) Profession or discipline means a 
specific occupational category that- 

(i) Provides early intemnhon - 
services to children eligible under this 
part and their families; 

(ii) Has been established or designated 
by the State; and 

(iii) Has a required scope of 
responsibility and degree of 
su rvision. 

State ap mvFd or recognized 
certification, f icensing, mgistmtion, or 
other compamble requirements means 

uirements that a State legislature 
?$%as enacted or has authorized a 
State agency to promulgate through 
rules to establish the entry-level 
standards for employment in a specific 
profession or discipline in that State. 

@)(I) Eech statewide system must 
have policies and procedures relating to 
the establishment and maintenance of 
standards to ensure that personnel 
necessary to carry out the p 
this part are appropriately an "TOses Of 
ad uately prepared and trained. le;] f i e  poiiwes and procedures 
required in paragra h (b)(l) of this 
section must provi if e for the 
establishment and maintenance of 
standards that are consistent with any 
State-approved or State-recognized 
certification, licensing, registration, or 
other comparable requirements that 
apply to the profession or discipline in 
which a person is providing early 
intervention services. 

(c) To the extent that a State's 
standards for a profession or discipline, 
including standards for temporary or 
emergency certification, are not based 
on the hiahest reauirements in the State 
applicabk to a safic profession or 

discipline. the State's application for 
assistance under this part must include 
the steps the State is taking, the 
procedures for notifying public agencies 
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nnel of those ste , and the 

g i g i t  has establisht$for the 
retraining or hiring of personnel that 
meet appropriate professional 
_quiremenis in the State. 

(d)(l) In meetin the 
paragraphs (1-4 an % (c) of n%luamenbh s section, a 
determination must be made about the 
status of perscumel standards in the 
State. That determination must be based 
on current information that accurately 
d d b e s ,  for each profession or 
discipline in which personnel are 
providing early intervention services, 
whether the a plicable standards are 
consistent wi the highest t!i 
requirements in the State for that 
profession or discipline. 

(2) The information required in 
para ph (dl(1) of this section must be 
on f i r i n  the lead agency. and available 
to the public. 

(e) In identifying the "highest 
requirements in the State" for purposes 
of this section, the requirements of all 
State statutes and the rules of all State 
agencies ap licable to senring children 
eligible un&r this part and their 
families must be considered. 
(Appmvd by the OfRw of Management and 
Budget under control number 1820-0550) 
(Authority: 20 U.S.C 1476(b)(13)) 
N*. This section requires that a State use 

its own existing highest requirements to 
determine the standards appropriate to 
personnel who provide early intervention 
wryices under this part The regulations do 
not require Stater to set any rpecified 
training standard, such as a master's degree, 
!b employment of personnel who provide 
&ces under this part. 

The regulations pennit eecb State td 
determine the specific occupational 
categories required to provide early 
intervention amvices to children eligible 
under this part and their families. and to 
&se or expand these categories as needed. 
The professions or disciplines need not be 
limit* to traditional mpational categories. 

Subpart E--Procedural Safeguards 

General 

$ 303.400 Gofufal rerpon8lbIlity ot leuel 
for pr0cdw.l ~t.gwrda 

Each lead agency shall be responsible 
for- 

(a) Establishing or adopting 
procedural safeguards that meet the 
requirements of this subpart; and 

b) Ensuring effective implementation 
of the safeguards by each public agency 
in the State that is involved in the 
provision of early intervention services 
under this part. , .  

[Authority: 20 U.S.C 1480) 

/ Rules and Regulations 4097! 

s=m D.tkdtlonrdconmrS- 
mrwmw-- 
lhmwon. 

As used in this subpart- 
(a) Consent means that- 
(1) The parent has been full 

informed of all information rerevant to 
the activity for which consent is sought, 
in the parent's native language or other 
mode of communication; 

(2) The parent understands and agrees 
in writing to the avrying out of the 
activity for which consent is sought, and 
the consent describes that adivity and 
lists the records (if any) that will be 
released and to whom; and 
(3) The parent understands that the 

granting of consent is voluntary on the 
part of the parent and may be revoked 
at any time; 

(b) Native language, where used with 
reference to persons of limited English 
proficiency, means the language or . 
mode of communication normally used 
by the parent of a child eligible under 
this part; 

(c) Personally identifiable means that 
information includes- 

(1) The name of the child, the child's 
parent, or other family member, 

(2) The address of the child; 
(3) A personal identifier, such as the 

child's or parent's social security 
number; or 

(4) A list of personal charaderistim or 
other information that would make it 
possible to identify the child with 
reasonable certainty. 
(Authority: 20 U.S.C 1480) 

$303.402 ~ t o a u m h n n c o r d r  
In accordance with the confidentiality 

procedures in the regulations under Part 
B of the Ad (34 CFR 300.560 through 
30.576). the parents of a child eligible 
under this part must be.afforded the 
opportunity to inspect and review 
records relating to evaluations and 
assessments, eligibility determinations, 
development and implementation of 
IFSF%, individual complaints dealing 
with the child, and any other area- under 

involving records about the 
&I ""B" and the child's family. 
(Authority: 20 U.S.C 1480(4)) 

$303.443 R l o r ~ M d v e ~  
(a) Geneml. Written prior notice must 

be given to the parents of a child eli ble 
under this part a reasonable time be ore - 

a public agency or service provider 
s' 

propma, or refuses, to initiate or 
change the identification, waluatian. or 
placement of the child. or the provision 
of appropriate early intervention " 

services to the child and the child's 
family. 
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have rqmrted that mediotiwr conducted _ 
uadet Part B have led to d y  resolution 
of differences between p&tshnd agencies. 
without the development of M advmarial 
relationship and with minimrl emotional 
stms to parents. 

While a State map el- &adopt 
mediatian process, the State arnrrot q u h  
that parents we that proosrr. Msdiadon amy 
n d  be umd to deny ot deby puent'r dgbb 
under thia part The mmplPint must & 
resolved. and a mitten decision made, 
within the 3O-day timeliw in $303.423. 

1303.421 &pobmmtolmbnpmLd 
pmon. 

(a) Qualifimtions and duties. An 
impartial person must be appointed to 
implement the complaint resolution 
pr&ss in this subpart. The person 
must- 
; .; nave knowledge about the 

provisions of this part end the needs of. 
and services available for, eligible 
children and their families; and 

(2 )  Perform the following duties: 
(i) Listen to the presentation of 

relevant viewpoints about the 
complaint, examine all information 
relevant to the issues, and seek to reach 
a timely resolution of the complaint 

(ii) Provide a record of the 
proceedings. including a written 
dec~sion. 

(b) Defnition of impartial. (1) Aa used 
in this section. impartial means that the 
person appointed to implement the 
complaint resolution process- 

(i) Is not an employee of any egency 
ur other entity involved in the provision 
of early intervention services or care of 
the child; and 

(ii) Does not have a persond or 
pofessional interest that would conflict 
~ i t h  his or her objectivity in 
implementing the process. 

(2) A person who otherwise qualifies 
under paragraph &)(I) of this section is 
not an employee of an agency solely 
b u s e  the person is paid by the agency 
to implement the complaint resolution 
process. 
(Approved by the Office of Management and 
Budget under control number 1820-0550) 
(Authority: 20 U.S.C 1480(1)) 

5303.422 Parent rI@b Ln whlni.trmtiw 
P - C - J i n g . .  

(a) General. Each lead agency shall 
ensure that the parents of children 
eligible under this part are afforded the 
rights in paragraph (b) of this d o n  in 
any adm~nlstrative proceedings carried 
out under 5 303.420. 

(b) Rights. Any parent involved in an 
administrative proceeding has the right 
t- - -  

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 

early inteuv~ntion services far chiidten 
eli ible under this part 

&) Present evidence and mnhont. 
cmss-examine, and compel the , 

attendance of witnesses; - 
(3) Prohibit the introduction bf any 

evidence at the proceeding that has not 
been disclosed to the palant at least five 
da s before the proceedin ; L) obtain a dttm or 87-C 
verbatim tmnscxiption of the 
pmceeding; and 

(5) Obtain written findings of hct and 
decisions. 

{Approved by the Office of Management 
and Budget under mntrol number 1820- 
0550) 
(Authority. 20 U.S.C 1480) 

(a) Any proceeding for implementing 
the complaint resolution process in this 
subpart must be carried out at a time 
and place that is reasonably convenient 
to the parents. 

(b) Each lead agency shali ensure that, 
not later than 30 days after the receipt 
of a parent's complaint, the impartial 
proceeding required under this subpart 
is completed and a written decision 
mailed to each of the parties. 
(Approved by the Ofim o ~ ~ a n a ~ e m e n t  and 
Budget under control number 1820-0550) 
(Authority: 20 U.SC 1480(1)) 
W Under Put B of the Act, States are 

allowed 45 days to conduct an impartial due 
p r o m a  hearing (i.0.. wtthin 45 days after the 
receipt of a request for a hearing, a decision 
is reached and a copy of the decision is 
mailed to each of the parties). [See 34 CFR 
300.512.) Thus. if a State. in meeting the 
requirements of 5 303.420. elects to adopt the 
due process procedures under Part B, that 
State would also have 45 days for hearings. 
However. anv State in that situation is 
encouraged (but not required) to eccelerate 
the timeline h~ tbe due omcess hearinn for 
children w h o m  eligibl; under this pG- 
from 45 day-s to fhe 30-day timeline in this 
section. Because the needs of children in the 
birth-through-two-age range change so 
rapidly, quick resolution of complaints is 
important. 

Any party aggrieved by the findings 
and decision regarding an 
administrative complaint has the right 
to bring a civil ection in State or Federal 
court under section 680(1) of the Ad. 
(Approved by the O f h i  of Management and 
Budget under amtrol number 1820-0550) 
(Authority: 20 U.S.C 1480(1)) 

(a) During the pendency of any 
proceeding involving a complaint under 
this subpart, unless the public agency 

and parents of child otherwire a p e .  
the child must cantinu8 to receive the 
appropriate early intervention serviceo 
currently being provided. 

&) If the complaint involves an 
application for initial d a r s  under 
this part, the child must mcaive those 
servia# that are not in dispute. 
(Approved by tbe OffIca of M a n a p m n t  md 
Budget under control numbar 1820-0550) 
(Authoriv. 20 US.C 1480(7)) 

ConEidentiaIity 

s303.460 Codkhtblitydtn- 

(a) Esch State shall adopt or develop 
policierr and procedures that the Stete 
will follow in order 10 ensure the 
protection of any personally identifiable 
information wlleded. used, or 
maintained under this part. including 
the right of parents to written notin, of 
and written consent to the exchange of 
this information among agencies 
consistent with Federal and State lnw. 

(b) These policies and procedures 
must meet the requirements in 34 W R  
300.560 through 300.576, with the 
modifications specified in f 303.50. 
(Approvd by the ORTw of Management curd 
Budget under control number 1820-0550) 
(Authority: 20 U.S.C. 1480(2). 1463) 
N e  With the modifiatioru m f e d  to in 

paragrsp? (b) of tb rectlon. the 
wnfident~ality requirements in the 
q u l a t i o m  implementing Part B of tho Act 
(34 ffR 300.560 through 300.576) are to b 
used by public w e n d m  to meet the 
confidentiality rsqulrements under Part H or 
the A d  and this section (S 303.460). 
The Pert B prwisionr incmpotste by 

reference tbe regulations in 34 CFR Put 99 
(Family Educational Rights and Rivacy): 
therefore, those regulations a h  apply to this 
part 

General 

Each system must include a single 
line of responsibility in a lead agency 
that- 

(a) Is established or designated by the 
Covernor, and 

(b) Is responsible for the 
administration of the system, in 
accordance with the requirements of 
this part. 
(Approved by the Office of Management and 
Budget under mnbol number 1820-0550) 
(Authority: 20 U.S.C 1476(b)(9)) 

(a) Ceneml. Eacb lead agency Is 
responsible fo- - 



- . (i) The development, review, and 
evaluation of IFSPs in 55 303.340 

thm% (ii) plementatian 303.34a and of the pmcadural 
safeguards in subpart E of this part end 
the other components of the statewide 
system of early intervention services in 
sub artsDandFofthirpah 

(cp stater witJa mandates to r s ~ ,  
children from birth. If State has in 
effed a Sbte law requiring the pmvision 
of a frw appropriate public education to 
children with disabilities from birth, the 
State may not charge nts for any 
&WE r 0. m ~ p t i m d  
therapy) req under that law that 
are provided to children eligible under 
this part and their families, 
(Approved by the Offiw of Managrrmmt and 
Budget under control number 162&0550) 
(Authdty: 20 UAC 1172(2)) 

5303.522 kkn-nd- 
of ruouraa 

(a) Each lead agency is responsible 
for- 

(11 The identification and 
coordination of all available murcea 
for early intervention sexvices within 
the State, including those from Federal, 
State, local, and private sources; and 

(2) Updating the information on the 
funding sources in paragraph (a)(l) of 
this section. if a legislative or policy 
change is made under any of those 
SOUrCBa 

(b) The Federal funding souroes in 
paragraph (a)(l) of this d o n  
include- 

(1) Title V of the Social Security Act 
(relating to Maternal and Child Health); 

(2) Title XU( of the Social Security 
Act (relating to the general Mediceid 
Program, and EPSDT); 

(3) The Head Start Act; 
(4) Parts B and H of the Ad; 
(5) Subpart 2 of Part D of Chapter 1 

of Title 1 of the Elementay and 
Secondary Education M of 1965.6s 
amended; 

(6) The Developmental Disabilities 
Assistance and Bill of Rights Ad (Pub. 
L. 94-103); and 

(7) Other Federal programs. 
(Approved by ths OfBw of Management and 
Budget under contrcil number 18ZO4mO) 
(Authority 20 U S . C  1476@)(9)@)) 

(a) Geneml. Eiach lead q p c y  b 
responsible for entering into fmmal 
interagency agmemsntr, with 0 t h ~ ~  
State-level agendes involved in the 
State's early intmsntion prugmm. Each 
agreement must meet the mquhments 
m paragraphs (b) through (d) of thin 
section. 
(b) Financial respbndbiky. EM& 

v m e n t  must d e b  th. Bnand.I 

- 
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respousibility, in .camfaace with of financial respansibility under 
5 303.143, of the agency for paying for paragraph (b)(l)(i) of this section was 
early intervention serviwo fa~lsistent inappropriately made- 
with State law and the requirements of (i) The financial designee shall 
&is part). reassign the msponsibility to the 

(c) Rucedures far resolving disputes, appropriate agency; and 
(1) Each agreement must include (ii) The lead agency shall maLe 
procedures for achieving a timely arrangements for rehbusement of any 
lasolution of intm-qpncy and . expenditum i n d  by the agency 
interagency disputes about payments for originally assigned responsibility. 
a given service. or disputes about other (c) To the extent necessary to ensure 
matters related to the State's early com liance with its action in paragraph 
intervention pmgmm. nose  procedures of this section, the lead agency 
must include a mechanism for making shall- 
a final determination that is binding (1) Refer the dispute to the Coundl or 
u p  the agencies involved. the Governor; and 

(2) The WWment with each agency' (2) Im lement tbe procedures to 
must- ensure $ e delivery of mrvices inn 

(i) Permit the agency to resolve its timely manner in accordance with 
own internal disputes b s e d  on the 303.525. 
agency's pmdw are hcludsdin (Ap@ by of wqmt .IId . 
the so long as the agency Bud& un* -a number 1820-0550) 
acts in a timely manner; and 

(ii) Include the process that the lead 
agency will follow in achieving 
resolution of intra-agency disputes, if a 
given agency is unable to resolve its 
own internal disputes in a timely 
manner. 

Id) Additional components. Each 
agreement must include any additional 
components necessary to ensure 
effective cooperation and coordination 
among all agencies involved in the 
State's early intervention program. 
(Appmved by the Office of Management and 
Budget under mnbl  number 18zcW)SsO) 
(Authority: 20 US.C 1476(b)(B)(C) and 
bM9MF)I 

Not= A State may meet the requirement In 
paragraph (CHI) of this &ion in any way 
permitted under State law. lncludlng (1) 
providing for a thM party (0.6. an 
administrative law jw@) to review a dispute 
and render a decision, (2) assignment of the 
msponsibility by the Governor to the lead 
egency or Cwncil, or (3) having the Bml 
decision made dimctly by the Governor. 

(a) Each lead agency is responsible for 
resolving individual disputes, in 
accordance with the procedures in 
9 303523(~)(2)(ii). 

(b)(l) During a dispute, the individual 
or entity respansible for assigning 
financial responsibility among 
appropriate agencies under 5 303.143 
("financial designee*') shall assign 
Bnancial mponsibility to- 

(I) An agency, subject to the 
provisions in paragraph (b)(Z) of this 
section; or 

(ii) The lead agency, in accordance 
with the "payor of last resort" 
provisions in S 303.527. 

(2) If. dusing the leed agency's 
resdutian af the dispute, the finandal 
designee determines that th assignment 

(~uthait).: 20 U.S.C 1476 (bMQ#C) and * 

B ) ( Q ~ ) I  

Each lead agency is responsible far 
the development of procedures to 
ensure that se~~ices  are provided to 
eligible children and their families in a 
timely manner, pending the resolution 
of disputes among public qendes  or 
service providers. - '. 

(Approved by the Office of Manapmmt and 
Budget under oootrol n u m k  1820-0!550) 
(Autboriw 20 U.S.C 14t6(b)(B#D)) 

Each system m& include a 
pertaining to contracting or 
other arrangements with public or 
private service providem to provide 
early intervention S ~ M C ~ S ,  The policy 
must in J u d e  

(a) A requirement that dl early 
intervention servianr must beet Sbte 
standards and be cMBistent with the 
provisions of this part; 

(bl The mechanisms that the i d  
agency will use in arranging for tbeee 
services. including the p m  by which 
awarda or other enangements ate d e ;  
and 

(c) The basic nquhmaatr thrit must 
be met by any individual or . 
organization seeking to p d d e  them 
services for the l b d  agwncy. 
(Ap@ by  tin^ Office of Mmqpmmt .Id - 
Bud@ under control number 1820-0560) - 
IAuthority 20 U.S.C 1476(b)(10)] , 

N* In  imp^^ the shbwkb 
I y r t e l n . S t a s r m s y ~ t 0 ~ ~ ~  
wader and indirkhub in both tlm paMfc 
a d  vab.sCtarthath*bW P = d * p d h a 3 6 - -  . . 
sedcxJ8.w m g a s ~ ~ m d  
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1 47) At least ane member must be from #a03601 -Conlliat d i n b r u t  

the agency responsible for the State No member of the Coundl may cast 
governance of insurance, espeddly in a vote on any matter that would provide 
the area of health insurance. direct financial benefit to that member 

(b) The Council may include other or otherwise give the appearance of a 
members selected by the Governor, conflict of interest 
including a representative from th% BIA {Apm by ma, of and 
or, where there is no d o 0 1  operated or ~udge t  unbr control n h  1820-0550) 
funded by the BIA, fiwn the Indian 
Health Service or the tribe or tribal 

(Authority: 20 u.S.c 1482(f)) 

council. F d o m  ofthe CoPncil 
(~pproved by the mca of Manapmmt and 
Budget under control number 1820-0550) 
(Aethodty: 20 U.S.C 1482(b)) 

(a) Geneml. Subject to the approval by 
the Governor, the Council may use 
funds under this part- 

(1) To conduct hearings and forums: 
(2) To reimburse members of the 

Council for reasonable and necessary 
expenses for attending Council meetings 
and performing Coundl duties 
(including child care for parent 
representatives); 

(3) To pay compensation to a member 
of the Council if the member is not 
employed or must forfeit wages from 
other employment when performing 
official Council business; 

(4) To hire staff; and 
15) To obtain the services of 

professional, technical, and clerical 
personnel, as may be necessary to cany 
out the performance of its functions 
under this part. 

(b) Compensation and expenses of 
Council members. Except as provided in 
paragraph (a) of this section, Council 
members shall serve without 
compensation from funds available 
under this part. 
(Approved by the Office of Management and 
Budget under control number 18204550) 
(Authority: 20 U.S.C 1479,1482 (c) and (dl) 

(a) The Council ahall meet at least 
quarterly and in such places as it deems 
necessary. 

(b) The meetings must - 
(1) Be publicly announced sufficiently 

in advance of the dates they are to be 
held to ensure that all interested parties 
have an opportuuity to attend; and 

(2) To the extent appropriate, be open 
and accessible to the general public. . 

(c) Interpreters for persons who are 
deaf and other necessary services must 
be provided at Council meetings, both 
for Coundl members and artidpants. 
The Council may use fun& under this 
part to pay for those services. 
(Approved by the Office of Management and 
Budget under control number 1820-0550) 
(Authority: 20 U.S.C 1482 (c) and (d)) 

1- - 
(a) Each Council shall- 
(1) Advise and assist the lead agency 

in the development and implementation 
of the policies that constitute the 
statevnde system; 
[ZI Assist the lead agency in achieving 

the full parlidpation, coordination. and 
cooperation of all appropriate public 
agencies in the State; 

(3) Assist the lead agency in the 
effective implementation of the 
statewide system, by establishing a 
process that includes-- 

(i) Seeking information from service 
providers, senrice coordinators. parents, 
and others about any Federal, State, or 
local policies that impede timely sewice 
delivery; and 

(ii) Taking steps to ensure that any 
policy problems identified under 
paragraph (a)(3i(i) of this section are 
resolved; and 

(4) To the extent appropriate. assist 
the lead agency in the resolution of 
disputes. 

(b) Each Council may advise and 
assist the lead agency and the State 
educational agency regarding the 
provision of appropriate services for 
children aged birth to five, inclusive. 
(Approved by the Office of Management and 
Budget under control number 1820550)  
(Authority: 20 U.S.C 1482(e)(l)(A) and (e)(2)) 

Each Coundl shall advise and assist 
the lead agency in th- 

(a) Identification of sources of fiscal 
and other support for services for early 
intervention programs under this part; 

(b) Assignment of financial 
res nsibility to the appropriate agency; 
an 8" 

(c) Promotion of the interagency 
agreements under S 303.523. 
(Approved by the Offiu, of Management and 
Budpt under control number 1820550)  
(Authority: 20 U.SC 1482(e)(l)(A)) 

5303.652 Appllcrt&na - 
Each Council shall advise and assist 

the lead agency in the preparation of 
applications under this part and 
amendments to those applications. 

Y Rules and Regulations 40981 

(Appmnd by tbe Wlica of Management and 
Budget under control number 18204550) 
(Authoriv 20 U5.C 148Z(e)(lXB)) 

sS3.653 TrwHlondwnlcw. 

Each Council shall advise and assist 
the State educational agency regarding 
the transition of toddlers with 
disabilities to services provided under 
Part B of the Act, to the extent those 
services are appropriate. 
(Approved by the mat of Management and 
Budget under control number 1820-0578) 
(Authority: 20 U.S.C. 1482(e)(l)(C)) 

5303.654 A n n w l m t 0 t h . w .  

(a) Each Council shall- 
(1) Prepare an annual report to the 

Governor and to the Secretary on the 
status of w l y  intervention programs 
operated within the State for children 
eligible under this part and their 
families; and 

(2) Submit the report to the Searetary 
by a date that the Secretary establishes. 

(b) Each annual report must contain 
the information requid by the 
Secretary for the year for which the 
report is made. 
(Approved by the Office of Management and 
Budget under control number 1820-0550) 
(Authority: 20 U.S.& 1482(e)(l)(D)) 

Existing Councib 

$303.670 Uw of exktlng councfb. 

If a State established a Council before 
September 1,1986, that is comparable to 
the tequirements for a Council in this 
subpart (e.g., in terms of its 
composition. meetings, and functions), 
that Council is considered to be in 
compliance with these requirements. 
However. within four years after the 
date that a State accepts funds under 
this part, the State shall establish a 
Council that complies in full with the 
requirements of this subpart. 
(Approved by the Office of Management and 
Budget under control number 1 8 2 0 5 5 0 )  
(Authority: 20 U.S.C 1482(g)) 

App.ndlr--Arul*dcomnnnt.rrd - 
Note: This appendix will not be codified in 

the Code of Federal Regulatiom 
The following is an analysis of the 

comments and of the changes in the 
regulations since publimtion of the NPRM on 
May 1,1992 (57 FR 18986). Substantive 
h u e s  are discussed under the wction of the 
regulations to which they pertain. Minor 
chanpes made to the language published in 
the NPRM--end m g p t e d  change# the 
Secretary is not legally authorized to mab 
under applicable rtstutoay authority--ans 
generally not addressed. 



the pmpored 
.. 

303323[cW;lb which 
that t h e w a b a t h a d - d d  
child be based upon informed c l l n i d  
opinion. The note following S 303.300, which 

. isaIsoaachaagediu*tirsterms* 
pmrides ~sryidmYcefRr rhsnssoi 
informed clinical opinion. The !km&y 
b s ~ t h e t n o h n l b a ~ b ~ o n  
t h a m  bmxnnmy. 

-:Now. 

Co- Two 
the De- add S u d  aid2zz-p 
I & ( S S I ) ~ ~ B . W ~  

- 
c d M w * h R n E & b  
syshbytkthdqpncy-CrnaseaPrn 
mpwtdtbsedditioadwvaraldbr 
progrcrms=Vsll. 

~ i 0 1 ) : T b e ~ d ~ h b O t m i y  
locate and ideatify EBHrkea h d wky 
intervention s e m h a  in C363.32l~c#l).lr not 
exhaustive. Howrsvsr, the k m t a c y  mmes 
with the suggestion to add the a - e  
because it muresents a rP.iar mtkm& ePlort 
to locate and identify & who may have 
disabllitisr. 

C h a n g e s : ~ ~ 3 ~ ~ L u b s a s  
r e v i d  toeddalehaeraobth 
S u p p i ~ l  sacarity Iammsptogsm 
uMbrT#lr X V l o f t 8 e S o d ~ I h d  

Sedian 373.3'21 Eduafion and hsemment 
Comment: Carmnentms rsqusstad that tlm 

Department clarify the temr "fPmlly 
assessment." b commnh rerpleoted th t  
the term be changed to "dad* 06fPraiIy 
resources, priorities, a d  coacsma' Another 
commenter recommended thet tb tarnr be 
changed to "family-dire& asmsmexk" 
Finally, one cammentet rtmmze+mided W 
5 303.322 incorporate the aow reqvirwaePR 
relating to "natural envimwDee" Sm 
4 303d2(b). 

Discusion: Tke ruvisiomof S303.332 
relating to the term " M y  -" d 
in paragreph(d) arefartbethepllrpo~d 
incorporating the nev requirarp.d 6nt o 
famiky-directed assessment ta recCicrP 
677(8)(2) of the Act. Tha Semtaq brdiePar 
that the substantive provbbxu 04 h e  
amended statute are fully ant ecnmtdy 
reflected in the revised regulations and thet 
there is no need to revise the tomt "fnmilry 
assessment." 

The Secretary declines to adopt the 
suggestion to incorparatetbe "natmal 
erivironmsnts" rsquimm& frr f h  smtka 
because It is not the func tb  o f h  
evaluation and eeeessmant to idelrtify w b  
early intervention services shouId be 
provided. Like all other aspects of M c e s  to 
a particular chad, the satting for mrvice 
delivery must be determined thmtrgh thn 
IFSP process described in 5 5 303.- 
303.344. The "natural emiroamenta" 
requirement is m h c e d  in 
SM3.344fd)ii)  of the regulations dating 
to the IFSP proces 

the Department clarii whetbet *ts may 
withdraw mnrent for a oarti&- 
after initially approvindthe senrice. Other 
comemaaFryeesPsdllretthsllegataaarC 
implement mom effective procedurs, 
~ t e s l o f z h d k $ s d * k r r o d r a e  
ihatka, tbprkbefue*haE~ 
appamuitybd**~nrolg 
altenMtiTw.oksburbBm&tha8eeeds, 
a n d t b o t t b e ~ ~ d I P ~ u l $ r e p r  
t b , " & m M r q  ' t i0  
5 3r#lyb), 

D i C y f C i o p . ~ ~ ~ & a & Q ~  
mgubthslhouLtrPPlredserwpareds 
mey~tbnpPovisioPd&pnLLuB:dy 
i n ~ ~ ~ t k w m c U i c e ~ ~ w i p e a r r P i s s t  
that thaybwp~twiouay~y~oktesr  
& , T b i 6 d ~ i S b O B D d ~ t b e  
leginlstiwebisPary46tho~~9.dmaIta 
SerSWEUiPNaeQ,lrOldCM&3st~28 
(lesl).rrdKRBEP,NcLlwA, nlzdCh&, 
1st &ss. 21 (lesl),ThaSsaoLPly beticnrw 
that the req ' t f n s t h n d ~  
rsupur. sod avalmation of ep LFSP ambind 

deteiledmtirlanr,eodhtaIlraultil;a 
PdditinnnIreqviEsnraPtsauthed#& 

Chon- Sedhm 3CLl.3- hias k 
rwvised to provide that if parentrur~dmw 
w r u a n t t n a p a d i E u l a r ~ ~ ~  
service aftar *k t  pmvic6ngamssr& tbat 
mnrice lnarnatbomouidad,Iogd~a 
paaiUeI r.h;nrm haehaebesnmadeh s ~ ~ L & S -  
Pamnt right to decJirm satvica 

Paragraph [dl--JiWy infuvenfibn services. 
Cammenr: Some commenten requested 

that the Department provkie flexIbiliv to 
States in &e-ninewhich envirwments 
are "netad  environ&ents." Other 
cornmentars regoested that the Department 
providu p u t s  with tha q E r m  at chwsing 
the en ' its in which theirchiidren 
will rscei\.B Fkrt H services. FinaRv. 
comrmmtwm r e q u a i d  that the ~e&rtmmrt 
nmuhtht FSPs indda  the omvision of 
intbnnatiun to the h i ~ y  on fi;ncting sources 
and th stups that wikl be t&ea to swcmw Part 
H Mvvicas t bugb  publ'icor private souram. 

Discusion: Cammentm am referred to me 
abova discmsian af the ' h a d  
envimnmenh2'provisions of 5 303.12fb) far 
the Secrataryk views on the promss by 
wkidxdecibionsonttragettingfos~ce 
CFehmywmedol. Rsspectulgt~earfy 
intervention ssnicasthat must be kmhded 
Lo m EfW, commentem am adoised that 
SSB.34YdK1lfivl requires my payment 
fnnmgments i o r ~ t c r b e i x d a r f s d f n  
t h d  documen(. The Secretary does not 
belime it b necessary to prescribs the 
inclpsion of h d i n g  mums and the steps to 
be taLentasecmathcmforswviws-provided 
or paid for by e put%% agency. Arrwgemonts 
for those wrPica will already h a m  been 
made as a part of the establishment of the 
edyidawe&ioa system. 

Changes: Mona 

p-lm+ts-- 
Comment: Several commrakm ddmmd 

the proposed requirement, in 
(e)(lMii), that funding sources formedical and 
o t h e r r a n - X U q u i m d ~ W a r e  i l d u d d  
in the IFSPoLc boindPdsa i n h a  
document. Some commenters suppo.Lsd tb. 
proposed ruquirsment. Other mmmsntsn 
a-ppomd R, stating tit& thw ' t 
~ c a v s s c a n ~ ~ f i J r ~ * o s a t s  
b t n d e r s f m t h e ) e a d a p a y a m d ~ , a  
delay tim pm*isiou d scmhs. Ons 
mmmenter recommended ths 
approach in current rsyfa(ioas, & 
~ ~ f f a a l F S P m * a a n -  

needs; (3) &* tW some crsrricss m s ~ .  not 
~ i a a d i m . b u t g t h s r m ( l v b ~  
 ad^^^ 
~ l b t b e p F t r a s b ' c M M - ~ ~  
for "child needs" to BIoid uu idsrprs(a(hm 
that the regulation addresser h f r g  md 
-dQ- 

Discussion: The proposed requirameat tn 
indude in the IFSP the fundingrourarr of 
listbc) wrrrtwirbawdupwu 
l ~ = W l a k I g S J m . t 3 a f ~  
cwrsntrsgdationa. Tbs hguquaftba na(s. 

~ c a r p o r a t e d f n ~ S 3 ( r J . 3 u m w ,  
i s ~ ~ a p p 1 0 p d S n  ffisbgbhm'w 
Bidar~rafthsm hmendmerrta See t XRF. 
Nu. 64. IUZc? conecone ht Sew. ZT ('l99Tl and. 
H.R. REP. No. I=, T U2d Cong.. 1st Sctcs. l3- 
14 (199TJ ?he Seuwtaq belftma the 
pmposed bigpage shoukt be adopted. 
Howwwr* t5re Sacrelary arso belitwea the 
appmucb irr m n t  S J(IO344(elNIiU which 
r equkfha f  tYis FSF' M o d e  the steps to be 
tdxm t n w c r m r ~ , m a y b e ~ u  
w h e n t h u f m r d i i s a m w s h a i l ~ ~ i s l a d -  
required semices arm nut tmmadiatdy 
identifiabb. ' l ' kmhw,  that p a p #  han 
beeu mvid to ulmbiae the mo Uppda.  

The Sawtarp-ancoaages SWer to apply 
the regehtSOns h S3U3.344fef consisttint 
with their broad purpose of prwfding a 
comprahgmive pictLw of t b  family% mid 
for sanrices and assiding [hs family in 
obtaining those services Note 3 foIIadng 
5 303.344 discusses the medicat and other 
n o n - w i m d  services a d d r a d  in titis 
paregraph. ThB note, which is sobshmtmsly 
u-, statw someof hmasonswhp 
the inchmion of ~ ~ i r m l  services fn an 
IFSP can b h e m 1  toboth t ixu & W s  tam% 
and the m v k e  modinator. Thew sans 
reasons underlie the mqoirsmant to incftrde 
in the. IFSP mfwrmatim dascribsd m 
pwapb  Wa)(l)Crif. forthom wn-mqaired 
services that are listed in that dacmmmt. 
Note 3 dso rmhschaarthat m 5 t o m s s t  
the needs of the famfy related to e- 
the dedopment of tZla cinlh am a pmpsr 
s u m  Tor the IFSF. The S m w b y  Bsfmms 
thatMspfdaminGmrentNots3b 



- . -. - -- ~ s d ~ n l  j VOI. 68, NO. 145 4 -why, J ~ Y  90n-& - 
, v p m .  See,h jmrticnlur, pamgcaphs prmuwofsarty ia-tion PsrPiasr. Ths 

laX2Mii) .nd (d)(3), ~ b a r g m ~ S t a t e s t o s r p h  - - 
Changes:Nmpk efktive meanr of invol* lrhodty, low- 

income, and nual families and othsr 
Np- a '- traditionally u n ~  lgwp in the Part - 

Section 303.124 Rohibition Against H system and of euuuring effective services 
Supplanting ~O-WP. 

Comment: One mmmwter recommended Changes: None. 
thst the "particular cost" tert not be removed Sedion 303.148 M t i o n  to Reschod 
fmn the m p p h  prohibition in tbs Part Fmgram~ 
H regulations until 4 e etbcts of doing so 
werettudiedfurthsr. - 

Comment: Commenten w e d  that the 

Discussion: The removpl o f t .  
Department chauge all referen- to children 
who "are eligible" fix partidpetion in Part B prohibiUom wh funds lmderPart to children who "may be eligible." This B and Part H '0 '@'em Stat' 0' lo-' funds chance wag gugpted to e m p b b  that a for any "particular tort" - P- in an d tion of eligibility for Part B - 

NPRM publbhed mber 30* lgel tM Wzhild ar)b the H p m  and 
FR 67420). The May 1,lQ92 NPRM for Part 
H included S 303.124 as it had been pmpord ~ y ~ ~ & p n " ; h ~ h ~ l ~ * , ~ ~ l ~ l y  - 
to be revised in the earlier mth The 
comment above war rubmltted in - to be eligible for Part B mnri-. Another 

response to both NPRhb. On August 19, mmmsnter suggested broadening the scope 
of the d o n  to addrew the transition from lW2' the -* adopt.d whtion. part H of children who am wt e ~ u b ~ e f w  that removed the ''pmticulnr cost" test fmm P_( lhi. -enter u%ed that -CB 

both the and *pplantins delivery models appropriate under Part H be 
prohibitio*' In the of comments available to all chiklren with disabilities and changes that eumnpanied those 
regu)ations. the Seaetaq expnrssed the view from thw five. 
that there was no need to delay the removal Commentera 'Iso quested that the 
of the -W test from the Part Department clarifyfhe use of evaluation data 
regulations. See 56 FR 37653. and the role and financial responsibility of 

Changes: None. each State agi3ncy in the transition process. 
One commenter asked that the Department 

Section 303.128 Tmditionelly Undeserved add to emphasin, thst the goel is an 
Group individualized program, whatever the 

Comment: Commenterr requested that the funding aowa. 
Department clarify the meaning of Dircussion: The Sscretary agrees that it 
"traditionally undcmerd," "meaningfully would be helpful to U f Y  when the 
involved." "culhually competent mi-," conbrence described in S 303.148(b)(Z) must 
and "locel geographiarl -" ar u& in th& be convened. The clarification adopted in the 
section. Some commentsn wearted that &e 5xd regulations fs based upon the legislative 
reg~lations incorporate minimum history of the 1991 Amendmnb. See S. REP. 
for the involvement of, and servicsr to. NO. 84.102d Cong., 1st Sest. 17 (1991). 
traditionally underserved p u p a  or that The Seaetary does not believe it is 
illustrations of satisfnctoy State polid- and appropriate to expand the requirements for 
practices be provided. Other commenters transition planning beyond the scope of the 
requested that the Department clarify the rtstute. However, Note 2 following this 
responsibilities of States to ensure the redion encourages States to facilitate a 
meaningfit1 involvement of Indian tribes and mmotb barisition of all children who are 
the provision of culturally annpetent exiting the Part H program. As regards 
Bervim to Indian families on ntservations. d c e  delivery model, nothing in these 

Discussion: The Secmtay declines to regulations preciudee the use of models that 
provide further guidanca at thir time on the are appropriate to Part H under the pmschool 
content of the new required ~~burence program authorized by Part B so long as 
concerning traditionally underasrved groups. services amply with Part B requirements. 
Respecting Indian t r i k  and familim on Momover, nrgulations under Part B 
reservations, commenten am advised that the specifically authorize the use of an IFSP for 
1981 Amendments extend the State's duty to children aged three through five under 
ensure the availability of early intervention certain conditions See 34 CFR 300.343(a). 
servicell to Indian children on resewations The Secretary declines to prescribe the 
served by BIA schools. See f 303.302. appropriate elements of transition planning 

While the regulations do not pmsuibe in w t e r  detail. The Secretary contemplates 
State policies and pmcticm in thb area, the that the uw of evaluation data and the 
Secretary poinb out that amsiderations of allocation of financial responsibility will be 
cultural competency us relevant to many addressed in any State's planning and in the 
aspects of the statewide system undm Part interagency agreement required by paragraph 
H--9.g.. the development of a central (c) in a State where the SEA k not the lead 
diractory of infomution (me 5 303.301). the agency under Part H. Note 1 following this 
establishment of a public awarenew program W o n  lists several matters that should be 
(see S 303.320), the content of a c o n e i d d  in developing policies and 
wmprehensive child Rnd syatem (see - p d m  to ensure a smooth transition of 
S 303.321). the procsduraa for the evaluation children from the Part H to the Part B 
and asuessment of children m d  6or faoxily pmgtam. 
ammment. (EW S 303.322). and the content Changes: P q p h  (b)(2) has been revised 
of the comprehensive ryrtsm of personnel to provide that tbe statutorily-required 
develapment (see S 303360)--arr well as the conference among the lead agency, the 
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kmily, and the l o 4  educational agency or 
unit must & c o n d  at hmst 80 days before 
the cbitd'r third birthday or. if d i e r .  the 
date on whkb the child ir eligible for the 
Part B p d o o l  program under State law. A 
conforming change Bas bssn made in 
S 303.~(b#1). In addition, the dtation of 
authority following 5 303:148 has been 
corrected. 

W o n  303.160 Pbymanb to the SerJslmg 
of the Interiorfor Indian Tribes and Tribal 
Ogonirotions 

Comment: One commenter requested that. 
in view of the respective msmnsibilitios of 
hibm and States.-the Ihpwtbn t  clarify (1) 

-Whether the Bureau of Indian A M  (BIA) 
rchoola will provide screening, evaluation. 
and assessment 601. wn-Indian children in 
rural areas; (2) whether tribal health clinks 
will be open to the public: (3) whether 
county health districts will extend outreach 
into tribal lands and reservatians: (4) how 
States will ensure extension of rerrrims to 
tribal communities: and 15) whether the BIA 
or the State lead agency will monitar the 
activities of a tribal school that receives Part 
H funds. Another ammenter asked for 
clarification of the ~rovision of technical 
assistance to ~tates'and tribes concerninn 
rervicer to Natiw hmerican children wilh 
dhabilities on resemtioxu. 

Dimusion: The Seaetary bslisvsr it would 
be Inappropriate ta provide the requested 
guidance on the responsibilities of the 
Stmetpry of the Interim. Commenten ore 
referred to &on W(b) of the Act for a 
description of the Secretary of the Inter&r'r 
responsibility to distribute paymentr under 
the Act to tribes and tribe1 organizations. 
Many of the darificatioxu y h t  by 
commentem concern matten at are the 
responsibility of the Department of the 
Inheriot, Mbes, or Stat- and do not relate 
specifically to the Ptut H program. The 
Seaetary declines to address these matters in 
the Part H regulations. 

The State lead agency's supervision and 
monitoring responsibilities, including the 
provision of technical asabtance to entitias 
used by the State to carry out the Part H 
prqpam. are stated in S 303.501. These 
responsibilities apply to tribal schoola to the 
extent that those schooh conduct activities 
that receive Part H a a s a c a  from the State 
or carry out the State's Part H program. The 
Part H regulations do not maka further 
provision for technical arristancs, and 
section 6&4(b)(6) of the Act p h i b i b  use of 
Part H funds by the Secretary of the Interim 
for that purposa. 

Changes: None. 

SubputD-Pmgr8mdSsrrrlcs 
Compofbentr of. Statewide Sydsm of Euiy 
Iutsrvsntiw SerPica 

section 303.300 Stote Hisbility criteria 
and Pnxedum - 

Comment: One commenter requested that 
the Department clarify whether "informed 
clinical opinion." which b required by thir - 
section to be a part of r State's assessment 
criteria and p d m ,  
determination that. c h i C E i g b e  for Part 
H sewices without "testing." Andher 
commenter suggested that further 



- thbrubjecimsttaroftberrocehatbes. 
Chonnsr: S d m  3U3.3441eWiMiIl hsr been 

revirsd'io mquke thd tbe I&P &dude. fm 
the nw-rsqLaimd .sr*lm thrt us Wed In 
that document, either the funding auroer to 
b e u o e d i n p a y t n g f m n r t h o r s ~ ~  
steps that will be taken to mcura them 
~ p u M i c o r ~ r s t s r w r c s c A  

l%n&ph (0-aoQr; dum& of .srvices. 
Cwunent: Gmunmten requested that the 

Departmantdarifythe-under 
which it may be appropriate to delay the start 
of cartah miter identified in tbe IFSF'. 
T h w  cammenten expl.ctrred the concern 
that a complete list of rarvicer fiw r child 
may not be able to be identified r t  the h e  
of the development of the IFSP. A b .  
commentem requested that the renulatiow 
provide that &icer be InlUated &I r 
schedule formulated by the family and 
appropriate for the fadly's parti& 
c i m a n c e .  

Discusion: The purposa of the proposed 
revision of f 303.344(0 & to eruure ,@at there 
is no delay between ths 
dwel=the implementation of the 
m i c e  plan in the IFSP. The revision does 
not compel the initiation of all servicas 
immediatelr. the n& of tbe child and the 
family deteimine the timelines for the 
initiation of services. Like other aspects of 
the IFSP, the schedule of rerrrice delivery i s  
developed in the pro- descr i ld  in 
5 303.342. and the parents of the child are 
full participants in that process. Lf a need for 
additional services is identified after the 
initial development of the IFSP, the 
document may be modified as d d b e d  in 
!j 303.342. 

Changes: None. 
Paragraph (&-Service coordinator. 
Comment: One mmmenter requested that 

the Department add a note stating that 
parents may serve as their own service 
coordinators, as well as serve as service 
coordinators for other hmilies a b r  they 
receive appropriate training. Another 
commenter requested that the Department 
clarify who would be responsible lor 
providing Part H services to hospitalized 
children and how a child would rewive Part 
H mvices after discharge from the hmpitaL 
Finally, one mmmenter requested that the 
Department substitute the phrase "child 
care" for "day care" in Note 1 following 
$303.344. 

Discussion: The Secretary acknowledges 
that parents of children with disabilities have 
the primary msponsibllity for coordinating 
their children's affairs. At the same time, the 
Part H statute requires that the mSP identify 
the person who will be responsible for the 
implementation of the IPSP and 
"mordination with other amncies and 
persons." Section 677(d)(7rof the Act The 
Secretarv beiievea this res~onsibilitv is 

the State's and tgat the PA H 
program functions best when pavnte work 
with a service coordinator pmvided by the 
State. 

The legislative history of the 1991 
Amendments suggests that the qualifications 
for a service c~ordinator reflected in 

!i8. No. 145 / Friday. July 3 0 , n  , 
I - 

s 3 0 3 . 3 u ( g ) ~ ~ d a l i n a r d s r t o  
i n d u d s ~ n r f r u n p r o ~ ~ a t b s r t h a n  
the one "mod immediately m l a n t  to tha 
1chlld's) a family's wedr" (sectioD 
6n(dK7)) ~d approphtely trained par8nb 
of otbsr children H.R Rep No. 198.102d 

"7 ,I& Seu 18-19 (1991); S Rep. No. M, 
102 1st Sefs. 25-26 (IWl). All 
crerrrice mordinaton must pl.0 meet the 
qualifications for this pres under 5 f 3a3.2 1 
and 303.22. Parents may perform certain 
m a r d b t i n g  ~ m i b i l l t i s r  for their own 
Ghildnsn in concert with the m i c a  
a K d i M t a r  provided by the Stst& 

The Secrstary declines to vide furthw 
guidance on the provision oP"- to 
hoopitel id  children, which is governed by. 
the IPSP pmcess discussed above. The 
Secretary elpees with the commenter's 
suggested editorial changes in Note 1 
following the mgulatory text 

aonges: Note 1 following 303.344 has 
been revised to refer to "child can, centers" 
rather than "day cant centers" in the list of 
examples of natural environments, 

Section 303.360 drnPnhensipc System of 
Parsonnd Development 

Comment: One commenter requested that 
the Department add regulatory language 
emphasizing interdisciplinary b-eining. 
Another commentor requested that the 
Department clearly indicate the supervisory 
relationship between a paraprohional  and 
a professional. A third commenter requested 
that language be Ailed to require training 
related to the understanding of preschool 
special education under section 619 of the 
Act Fourth, a mmmenter requested that the 
compre~ns ive  system of personnel 
development (CSPD) be permitted b include 
Mining personnel to work in urban arms as 
well as the mral amas referred to in the Act. 
Finally, commentem requested that the 
Department expand the list of who may be 
trained and the types of training they may 
receive. 

Discussion: The Secretary declines to 
revise the regulations to emphasize 
interdircipiinary training, which is addressed 
in 5 303.3fiO(bH2). Cornmenten are referred 
to the discussion of the note following 
f 303.12 for the Secretary's views on the use 
of parapmfessionels in the Part H program. 
Training related to the praschool program 
under d o n  619 may be included in the 
CSPD under $303.360(~)(4), which reflects 
new d o n  676(b)(B)(D) of the Act. The 
Secretary declines to make mandatory an 
activity that is permissible under the statute. 
The Secretery interprets the recitation of 
permissible elements of a CSPD in section 
676(b)(B)[AHD) (implemented In proposed 
f 303.360(c)) as illustrative and not 
exhaustive. Therefore. no regulatory change 
is needed to allow the inclusion in the CSPD 
of training personnel to work in urban ereas. 
The determination of whether to include this 
activity is a matter of State responsibility. 
Similarly, since the mulations d o  not 
specify &ch type of p&onnel needed for the 
early intervention system or the types of 
training to be provided, no change is 
necessary in response to the last comment 
summarized above. 

( h a n p :  The numbering o p p h r  in 
303.3Nc) has been c o m t  
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Cmrmen(: caa laml t sn  requasted 
dnri5cation of whethar 8 pusnt's refuvl to 
consent to either the p w k n  of mRica ar  
~ l n i t i n l d w t i m o f h k o r h s r c h l l d L  
final.awhstberrpublkqpncymay 
merride a parentg# refusal to amsent thmu~$ 
r due procsrt bsarinr. Also, one commsatw 
mqu&ted that d t t &  puantal oonssnt be 
required for initial IFSP deveio~ment. 

biscussion: The Seaetary & that a 
clarification of the canmuenarr  of a wreat'r 
refusal to consent would be usefd. A-wblk 
qency may not ovsrride a pamnt'r r e f i d  to 
content to the pmvirion of Part H terrricsr. 
See 5 303.405. Horrsver, the initial 
mmluation of a child 1. r requirement under 
Part B as well u Put H. See 5 300.128(aH1) 
and Note 2 follow in^ that &ion of the Put 
B rqjulationa ~hwe-fore. tbe governing 
m l a t i o n t  in the mm of a m n t ' s  refusal 
to-content to an initial d b a t i o n  are thare 
issued under Part B. Under 6 30a5Mbl of 
those regulations, r public &ncy may 
initiate d u e s  I d d b e d  in &at d o n )  
to cha16nge the pa&ntsa refusal to p i t  thd 
evaluation to take p l a ~ . I f  the agency is 
succtmful In its challenge. the evaluation 
may pmceed. 

Regulations under Rrt H requin, written 
parental conrent befoas early intervention 
aervicea deraibed in the IFSP may be 
pmvided See f 303.312(e). As practlcd 
matter. the participation of parants b 
essential to the development of the IF'SP.. . 

Changes: Note 2 following 5 303.404 bas 
been rsvised to clarify that a public agemy 
may initiate pmcedues to challenge r 
parent's refusal to consent to the child's 
initial evaluation. M d i m m e d  above. 

Section 303.460 Confidantiality of 
In formation 

Comment: One commenter requested that 
the Department state that the phrase 
"consistent with Federal and State law" in 
paragraph (a) of this section means only that 
the wntten notice and consent provisions do 
not supersede existing child abuse and other 
relevant statutes protecting children or the 
public health that also provide for the 
sharing of information among agenciea 

Second, commentm requested that the 
Department add a provision requiring that 
agencies or programs participating in the 
State's early intervention system obtein 
parental consent prior to making a reform1 to 
either the Part H program or the Part B 
program. These cammenterr rtated that 
parental consent prior to referral is necessary 
to protect against the unauth- 
disclmrure of the child's identity to another 
agency or Program. 

Third, commenters requested that the 
Department define the tenn "agency" to 
mean the h-aditional administrative entity 
responsible for a defined function or activity - 
(e.g., public health or mental health) so that 
parental consent would be required for the 
exChan~e of information within an umbrella , 

agency 'ihat encompassed many functions. 
Finallv. one commenter reauested that the 

~epa&'ent add a note e n u m k g b g  the lead 
agency and other agencies to pursue the 
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who were opposed to the concept of sliding H.R REP. No. 198,102d Cong., 1st !hs. 13 
4 6Lw -1- urged the Department m t  to retain (1991). That policy requires that a State 

the requirement, relocated from S 303.19 of provide infonnatfon about any system of 
the cumnt regulation8 to S 303.520&)(4)(1) of payments it adopts but does not mquire an 
the proposed regulations, that a State's explanation for the decision not to adopt a 

liciet set out any fees that will be charged *em of payments. Z u t y  internention wmiw and tbe basis Changes: n e  requirement in proposed 
for those fern ph (b)(4)(ii). described above. has 

Commentem who a d d n s d  the p r o p o d  n deleted. The requirement in proposed 
requirement that Stater that decide not to paragraph (b)(4)(i), which is taken h m  

fees Part H 6- m d e  an nvrent 5 303.19, is retained with wnfomdq 
explanation of the d e t d n a t i o n  not to editorial c b n p .  
charge fees were uniformly op 
Them commenters expmmd p e view to that It. Subp.rt --- 
the requirement would lam undue burdens CourbdI 
on s h t ~ .  would not e n L  the ability of section 303.6m use ofFun& by h e  
States to decide the merib of sliding fee 
mles, and would tmproperly interfere with 

Coundl 

the d imt ion  of States to determine whether ~omment:Ona =-enter requested that 
to charge fees for Part H services. the regulatione provide that Council 
Commentem suggested that the Department members be reimbursed for only 
gather more Information on sliding fee scales m0rdinarJ'-*d not nonml-child 
before adopting a in favor of a BXPW i n c u d  while attending Council 
system, No comments were received on the meetings and performing Council duties. 
elements of useful analyses of sliding fee Discussion: The proposed regulations 
scales that States might undertake. incorporate statutory language from the 1991 

Discussion: The Secretary has determined Amendments. See section 682(d) of the Act  
not to a d g t  the regire merit in Prop,-,& Under this language, tbe use of funds for 

303.52 )(4)(ii) t a State that determines child care expenses of Patent mpresentatives 
not to charge fees fix early intervention is permitted, but not required, if those 
services include an explanation for this expenses am "reasonable and necessary." 
determination in its policies. The purpolw, of The Secretary dedinel to provide more 

uirernent wm to encourage spedfic guidance on this topic. pmP-d 
States to establis sliding fee scales for direct Changes: None. 
sewices based on a famiffs ability to pay, as 303.650 Ceneml authorized by section 672(2)(B) of the A c t  
However, the Secretarv is mrsueded thet the f3mment: Cfmmenten 8w'e-d concern 
proposed requiremen<could impose about the revision of the Co&cil's functions 
unnentasarv burdens on States and ~resants that permits it to advise and assist the SEA 
other probGms noted in the comme;lts 
summarized above. The Seaetary has 
determined to adhere to the policy on sliding 
fee scales for early intervention servicas that 
is contained in current regulations and that 
the legislative history of the 1991 
Amendments expressly e n d o m .  See S. REP. 
No. 84, lOZd Cong. Id Sess. 20 (1981) and 

regding the provision of appropriate 
services for children. Commentem pointed 
out that the S M  is required to establish its 
own statewide advisory panel under Part B. 
Tbey expressed concern that the new 
fundion of the Part H Council would be 
duplicative and confusing. One commenter 
asked that the regulations provide that the 

/ Rules and Regulations 40989 

SEA has the d imt ion  to arrange to obtain 
the Council's advice and assistance. Another 
commenter requested that paragraph (b) of 
this d o n  emphasize advlce and assistance 
on transition matters. 

Discussion: P r o p o d  $303.650 . 
incorporates the language in uiction 682(e)(2) 
of the Act, as added by the 1991 
Amendments. The Secretary decliner to 
prescribe the p d u r e  by which adviw may 
be mught ar given, or to expand upon the 
statutory language in other respects. 
However, the Secretary encourages the use of  
adviswy bodies to fedlitate better 
communication on matters of mutual 
conc8m. The Secretary also offers the 
observations that the Council's adviw and 
assistance on the provision of services under 
paragraph (b) is permitted but not required, 
and that the SEA is not bound by any advice 
it receives. 

Changes: None. 

Section 303.653 Tmnsitional Se&cer 
Comment: One comrnenter expressed 

concern that the added requirttment that the 
Council advise and assist the S M  regarding 
the transition of children with disabilities to 
Part B serviaro may prove duplicative and 
confusing. Another commenter requested 
that the regulations require the Coundl to 
advise and assist the State lead agency u 
well as the SEA oo transition matten. 

Discussion: The p r o p o d  regulations 
hcwporate the statutory requirement in 
section 682(e)(l)(C), M added by the 1991 
Amendments. The Secretary declinel to 
pmsdbe how the new role of the Part H 
Council regarding transition issues should be 
performed or to expand that role by 
regulation. 

Changes: None. t 
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TWENTY SECOND GUAM LEGISLATURE 

1994 (SECOND) REGULAR SESSION 

BILL NO. ?65@$ 
INTRODUCED BY: 

J 

M. 2. BORDALL 

"AN ACT TO AMEND CHAPTER 14A OF TITLE XIT 
OF THE GOVERNMENT CODE OF GUAM RELATIVE 
TO PROVIDING EDUCATIONAL AND TRAINING 
FACILITIES AND OPPORTUNITES FOR ALL 
INDIVIDUALS WITH DISABILITIES; THEREBY 
MAKING LOCAL LEGISLATION CONFORM WITH 
FEDERAL LEGISLATION, THE 'INDIVIDUALS WITH 
DISABILITIES EDUCATION ACT'." 

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF 
GUAM: 

Section 1. Chapter 14A of Title MI of the Government Code of Guam 
is hereby repealed and reenacted to read as follows: 

"CHAPTER 14A 

Educational and Training Facilities 

and opportunities for students with Disabilities 

Section 11980. Same: Declaration of Public Policy. 
It is and shall be the duty of the various branches and divisions of 

the public school system of Guam to offer free and appropriate public 

educational and training services and opportunities to all children of school 

age whether normal, gifted or disabled regardless of the degree of disability. 



Section 11981. Same: Purpose. 

(a) The purpose of this part is to require that appropriate special 

education and training facilities, services, classes, and opportunities be provided 

for all individuals with disabilities of public school age, or within the broader 

age limits hereinafter provided. 

(b) As used in this part the term "Children With Disabilities" means 

those children evaluated as having mental retardation, hearing impairments 

including deafness, speech or language impairments, visual impairments 

including blindness, serious emotional disturbance, orthopedic impairments, 

specific learning disabilities, deaf-blindness, or multiple disabilities, and who 

because of those impairments need special educational and/or training services, 

facilities and opportunities. 

(c) All identified children with disabilities birth (0) through (21) are 

eligible for services in the categories described in the preceding paragraph, 

subject to the rules and regulations of the Board of Education. 

(d) For children zero (0) through two (2) the term "Children With 

Disabilities" means those children - - - Who require early intervention services 

because they are experiencing developmental delays or have a diagnosed physical 
or mental condition that has a high probability of resulting in developmental 
delay, including children zero (0) through two (2) who are at risk of having 

substantial developmental delays. 

(e) For children aged three (3) through five (5) the term "Children With 

Disabilities" means those children - - - Who are experiencing developmental 

delays, as defined by the Board of Education and as measured by appropriate 

diagnostic instruments and procedures, in one or more of the following areas: 

physical development, cognitive development, communication development, 

social or emotional development, or adaptive development: and (i) Who, for that 

reason, need special education and related services. 



Section 11982. Same: Identification for Special Education and Related 

Services. 

(a) The Annual State Plan for Special Education will assure that, to the 

maximum extent appropriate, children with disabilities (including children in 

public or private institutions or other care facilities) are educated with children 
who are not disabled and that special classes, separate schooling, or other 

removal of children with disabilities from the regular education environment 

occurs only when the nature or severity of the disability is such that education 

in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily. 

(b) Children suspected of experiencing disabilities and needing special 

education and related services are to be identified, 
1. At the school level --- through procedures established by the 

Territorial Board of Education or by concerned staff 

requesting an In-School Referral Meeting. 

2. Outside the school --- by concerned parents andlor other 

individuals contacting the Department of Education, Division 
of Special Education. 

The policies and procedures for identification and referral of disabled 

students shall be established by the Board of Education through the "Territory 

of Guam State Plan for the Delivery of Special Education Services Under Part 
"B" of the Individuals with Disabilities Education Act (IDEA) and the 

"Handbook for the Delivery of Special Education Services." 

(c) Each child, who is determined to be eligible, through the evaluation 

process established by the Board of Education, for special education and related 

services shall be subject to an Individualized Education Plan (IEP) to be 

developed by the appropriate personnel. 

1. The Individualized Education Plan (IEP) must include a 

statement of the student's current educational functioning 



level, annual goals and objectives for each area of need, a 

statement of the specific special education and related services 

that will be provided to the student, as well as a statement of 
the extent the student will participate in regular education 

programs. 

2. The IEP must include a statement of projected dates for 

service delivery, and objective criteria and evaluation 
procedures for determining progress made in achieving stated 

objectives. For students with disabilities 14 years of age or 

eighth (8th) grade, (or younger when determined appropriate), 

the IEP must also include a plan for "transition services." 
Transition services should include the following areas: 

a. instruction, community experiences, 

development of employment and/or other 
post-school adult living objectives, and if 
appropriate, acquisition of daily living 

skills and functional vocational evaluation. 

Whenever, the issue of transition is to be 

discussed, the student shall be invited to the 
IEP meeting. Whether the student attends 

or not, his or her interests and preferences 

must be taken into account. Adult service 

agencies must also include a representative 
that is likely to be responsible for providing 

or paying for transition services. 

3.  For the purpose of developing an lndividualized Educational 

Program (IEP) an IEP meeting must be conducted insuring 
that a plan is designed to meet all eligible disabled student's 

unique educational needs, and that a determination is made 



as to where the IEP will be implemented. 

4. Re-evaluation of a child's progress within hislher 

Individualized Educational Program (IEP) will be required 

every year. 

5.  A formal evaluation of a student with disabilities will be made 

prior to the initial placement or denial of placement of a child 
with a disability into a special education program and as part 
of a three year re-evaluation. 

(d) Placement decisions are to be determined after the IEP has been 

developed. 

1. Placement is to be based upon the student with disabilities 
IEP, and in accordance with the mandate under the Individuals 

with Disabilities Education Act (IDEA) for placement in the 

Least Restrictive Environment. In order for a student with 

disabilities to be removed from the regular classroom 
program, the school must document that supplemental aids and 

services have been appropriately implemented, without 

success. 

2. Placement decisions are not to be based solely upon the 

availability of programs. 

3. A full continuum of services must be available to students 

with disabilities as outlined in the IDEA, 

4. When determining placement for a student with limited 
English proficiency all policies and procedures that are used 

to determine placement for non limited English proficient 

students must be followed. Additionally the full continuum 

of special education and bilingual/LOTE services is to be 

made available to the student with a disability, 

(e) For individuals with disabilities, ages 0-2, an Individualized Family 



Plan (IFSP) will be developed which will: 
1. Be developed jointly by the family and appropriate qualified 

personnel involved in the provision of early intervention 

services. 

2 .  Be based on a multidisciplinary assessment of the unique 

strengths and needs of the infant and toddler and the 
identification of services-appropriate to meet such needs. 

3. Be based on a family directed assessment of the resources, 
priorities, and concerns of the family and the identification of 
the support and services necessary to enhance the family's 

capacity to meet the developmental needs of their infant 
and/or toddler with a disability. 

Section 11983. Same: Special Education Teachers, Classes, Materials, 
Opportunities, Day Schools, Hospital Classes and Home Instruction. 

The Board of Education shall, subject to the limitations hereinafter 

specified, provide appropriate special education teachers, aides, materials, and 

opportunities for all children identified, in accordance with the Individuals with 

Disabilities Education Act (IDEA), as needing special education, so that such 

children shall be kept in regular school classes unless the nature and severity of 

the disability requires the establishment and maintenance of special classes. For 

the same purpose the Board of Education, shall remove all architectural and 

other barriers as mandated in the Americans with Disabilities Act (ADA) and 
Section 504 of the Rehabilitation Act of 1973 including the use of certified 

interpreters for the Hearing Impaired and transcribers and readers for the 

Visually Impaired, pursuant to qualifications for those positions as established 

by law. 
All Government of Guam agencies and departments shall pool their 

resources for meeting the requirements of this part. 



Section 11984. Amended: Payment of Extra Cost of Instruction, 
Education or Training of Children with Disabilities and Other Exceptional 
Children. 

(a) Whether the children with disabilities, certified as needing or 
requiring the special educational or training services, are served in regular 
classes, special classes, day schools, hospital classes, or in their homes, each 
school is hereby authorized to include in its program cost the salaries, according 
to the Official Guam Teachers Salary Schedule, of each special education 
teacher, therapist, and/or teacher's aide who is qualified according to the 
requirements of the Board of Education and who is engaged in the teaching or 
training, exclusively, of individuals with disabilities who are eligible to receive 
such education or training as specified herein and according to the rules and 
regulations of the Board of Education. 

(b) The allotment of teachers as hereinabove stated is to be 
determined by the Board of Education within the mandates of the 
IDEA. 

The special education teachers, therapists, and aides employed 
by the allotment as aforesaid shall primarily serve those children 
needing special educational or training services for whose benefit 
the allotment was named. These services shall be rendered under 
such rules and regulations as the Department of Education may 
adopt. 

Section 11985. Same. Qualifications of Supervisors, 
Teachers, Therapists, and Aides. 

No person shall be employed as director, supervisor, 

therapist, teacher, or aide who does not hold a valid degree or 

certificate as provided by law or unless helshe has had such 

special training as the Board of Education may require. 

Section 11986. Same: Purchase of Services. 



The Department of Education may, with the consent and 

approval of the Board of Education, contract with the Department 

of Public Health and Social Services and Guam Memorial 

Hospital, or approved private schools, facilities, or contractors for 

the rendition of special educational and training services, physical 

and occupational therapy, speech therapy and auditory training, on 

the job training, or distributive education to particular children 

with disabilities when for valid reasons it is not feasible or 

desirable for the Board of Education to itself serve the particular 

child or children to the same extent. This shall not relieve the 

Board of Education of the Department of Education of its 

obligation or supervision. In such event that the Board of 

Education is authorized to pay tuition or training costs not to 

exceed the average gross cost per educable student in the school 

plus the pro rata part of the allotment provided above for serving 

pupils requiring special education, training, or opportunities. The 

time of payment may be determined by contract. 

No pupil shall be eligible for funds for contract services 

under this Act unless he has been diagnosed and evaluated as 

eligible to enroll in an appropriate special education class or 

facility if such were available in his school, following procedures 

put forth in the Territory of Guam State Plan ensuring that a 

complete continuum of special education placement, required by 

34 CFR 5300,551 (a) (b) under the IDEA is available for 

placement in the least restrictive environment. 



Section W87. Same: Administration of Chapter. 
The entire provisions of this Chapter shall be 

administered by the Department of Education with the approval of 

the Board of Education; and the Board of Education shall 

promulgate such rules and regulations as it may deem necessary 

for the proper administration of this chapter. 

The Board of Education shall prescribe the standards and 

approve the conditions under which the facilities are furnished or 

services purchased. The Director of Education shall be 

responsible for administrating the same. 

Section 11988. Same: Cooperation With Other Agencies: 
Gifts or Donations. 

School agencies are required to cooperate with other agencies 

within the Territory, both public and private, that are interested in 

working toward the education or training or the alleviation of the 

disabilities or children with disabilities and other exceptional 

children, and said educational agencies are authorized to accept 

gifts or donations, or aid from such private agencies. 

Section 11989. Same: Advisory Committee. 
The Territorial Board of Education shall ensure that a 

Territorial Advisory Panel shall be established composed of fifteen 

(15) persons involved in or concerned with the education of children with 

disabilities. The Territorial Board of Education shall be responsible 

for establishing procedures for appointment of the members, 



length of terms, and frequency of meetings, 

The membership must include at least one person 

representative of each of the following groups: 

(1) Individuals with disabilities; 

(2) Teachers of children with disabilities; 

(3) Parents of children with disabilities; 

(4) Territorial educational officials: 

(5) Special education program administrators; 

(6) A Representative from the Guam Legislature, to be 

appointed by the Speaker of the Legislature. 

(6) Others at the discretion of the Director of 

Education and the Guam Territorial Board of 

Education. 

The Advisory Panel shall: 

(a) Advise the Board of Education of unmet needs 

within the Territory in the education of children 

with disabilities: 

(b) Comment publicly on the State Plan and the 
policies and procedures proposed for issuance by 

the Territory regarding the education of children 

with disabilities and the procedures for distribution 

of funds under this part; and 

(c) By July 1 of each year the Advisory Panel shall submit an 
annual report of panel activities and suggestions to the Board 

of Education. This report will be made available to the public 

in manner consistent with other public reporting requirements. 



Section 11990. Same: Names, Facts and Opinions to be Furnished the 
Board of Education and the Department of Education. 

It shall be the duty of all government agencies offering services to children 

with disabilities to provide to the Department of Education or its designated 

competent authorities, names, facts, and opinions pertinent to the proper 

educational or training placement of children with disabilities or other 

exceptional children who enrolled or expect to enroll in the public schools, and 

to advise other volunteer agencies by the Board of education of those facts 

concerning any exceptional child in need of the services provided by that 

agency. 
The facts and opinions pertinent to the proper education or training of 

children with disabilities and other exceptional children shall so far as 

practicable be used in order to provide services to children to enable them to 

remain in the mainstream of education to the greatest degree that is appropriate. 


