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. (1) Appropriate professional
requirements in the State means entry
level requirements that—

(i) Are based on the highest
requirements in the State applicable to
the profession or discipline in which a
person is providing early intervention
services; and

(ii) Establish suitable qualifications
for personnel providing early
intervention services under this part to
eligible children and their families who
are served by State, local, and private
agencies.

(2) Highest requirements in the State
applicable to a specific profession or
discipline means the Izighest entry-level
academic degree needed for any State
approved or recognized certification,
licensing, registration, or other
comparable requirements that apply to
that profession or discipline.

(3) Profession or discipline means a
specific occupational category that—

(i) Provides early intervention »
services to children eligible under this
part and their families;

(ii) Has been established or designated
by the State; and ,

(iii) Has a required scope of
responsibility and degree of

supervision.

&3 State apfmved or recognized
certification, licensing, registration, or
other comparable requirements means
the requirements that a State legislature
eithmas enacted or has authorized a
State agency to promulgate through
rules to establish the entry-level ;
standards for employment in a specific
profession or discipline in that State.

(b)(1) Each statewide system must
have policies and procedures relating to
the establishment and maintenance of
standards to ensure that personnel
necessary to carry out the p ses of
this part are appropriately an
adequately prepared and trained.

(.3 The policies and procedures
required in paragraph (b)(1) of this
section must provide for the
establishment and maintenance of
standards that are consistent with any
State-approved or State-recognized
certification, licensing, registration, or
other comparable requirements that
apply to the profession or discipline in
which a person is providing early
intervention services.

(c) To the extent that a State’s
standards for a profession or discipline,
including standards for temporary or
emergency certification, are not based
on the highest requirements in the State
applicable to a specific profession or -

«discipline, the State’s application for * -
assistance under this part must ‘nclude
the steps the State is taking, the _
procedures for notifying public agencies

and nnel of those steps, and the
ﬁmemit has established for the
retraining or hiring of personnel that
meet appropriate professional
Jequirements in the State.

(d)1) lexls x?baetin (the ) irements in
paragra ) and (c) of this section, a
detarmjgmtion must be made about the
status of personnel standards in the
State. That determination must be based
on current information that accurately
describes, for each profession or

discipline in which personnel are

providing early intervention services,
whether the applicable standards are
consistent wi& the highest =~
requirements in the State for that
profession or discipline.

(2) The information required in
paragraph (d)(1) of this section must be
on file in the lead agency, and available
to the public.

(e) In identifying the “highest
requirements in the State” for purposes
of this section, the requirements of all
State statutes and the rules of all State
agencies applicable to serving children
eligible undgr this part and their
families must be considered. ’

(Approved by the Office of Management and
Budget under control number 1820-0550)

(Authority: 20 U.S.C. 1476(b)(13))

Note: This saction requires that a State use
its own existing highest requirements to
determine the standards appropriate to
personnel who provide early intervention
services under this part. The regulations do
not require States to set any specified
training standard, such as a master's degree,
for employment of personnel who provide
services under this part. .

The regulations permit each State to
determine the specific occupational
categories required to provide early
intervention services to children eligible
under this part and their families, and to
revise or expand these categories as needed.
The professions or disciplines need not be

limited to traditional occupational categories.

Subpart E—Procedural Safeguards
General

§303.400 General responsibility of lead
agency for procedural safeguards,

Each lead agency shall be responsible
for—

(a) Establishing or adopting
procedural safeguards that meet the
requirements of this subpart; and

(b) Ensuring effective implementation
of the safeguards by each public agency
in the State that is involved in the v
provision of early intervention services
under this part, R A
(Autharity: 20 U.S.C. 1480)

$303.401 Definitions of consent, native
and personalty
language, identifiable

As used in this subpart—

(a) Consent means that—

(1) The parent has been full ;
informed of all information relevant to
the activity for which consent is sought,
in the parent's native language or other
mode of communication;

(2) The parent understands and agrees
in writing to the carrying out of the
activity for which consent is sought, and
the consent describes that activity and
lists the records (if any) that will be
released and to whom; and

(3) The parent understands that the
granting of consent is voluntary on the
part of the parent and may be revoked

-at any time;

(b} Native language, where used with
reference to persons of limited English
proficiency, means the language or .
mode of communication normally used
by the parent of a child eligible under
this part;

(c) Personally identifiable means that
informatian includes— .

(1) The name of the child, the child’s
parent, or other family member;

(2) The address of the child;

(3) A personal identifier, such as the
child’s or parent’s social security
number; or '

(4) A list of personal characteristics or
other information that would make it
possible to identify the child with
reasonable certainty. g
{(Authority: 20 U.S.C. 1480)

§303.402 Opportunity to examine records.

In accordance with the confidentiality
procedures in the regulations under Part
B of the Act (34 CFR 300.560 through
300.576), the parents of a child eligible
under this part must be afforded the
opportunity to inspect and review
records relating to evaluations and
assessments, eligibility determinations,
development and implementation of
IFSPs, individual complaints dealing
with the child, and any other ares under
this involving records about the
child and the child’s family.

(Authority: 20 U.S.C. 1480(4))

$303.403 Prlofnoﬁe.:mﬂnhnw

(a) General. Written prior notice must
be given to the parents of a child eligible
under this part a reasonable time before
a public agency or service provider ..
proposes, or refuses, to-initiate or
change the identification, evaluation, or
placement of the child, or the provisia
of appropriate early intervention
sarvices to the child and the child’s
family. ‘ ‘
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_ have reparted that medistions conducted .
udder Part B have led to speedy resolution
of differences between parents and agencies,
without the development of an adversarial
relationship and with minimal emotional
stress to parents. = ey S ’
While a State may elect fo adopta -
- mediation process, the State cannot requirs
that parents use that process. Mediation may
not be used to deny or delay a parent's rights
- under this part. The complaint must be
resolved, and a written decision made,
within the 30-day timeline in § 303.423.

'§303.421  Appointment of an impartial
person. o

(a) Qualifications and duties. An
impartial person must be appointed to
implement the complaint resolution
process in this subpart. The person
must— ! o :

i+; Have knowledge about the
- provisions of this part and the needs of,
and services available for, eligible
children and their families; and

{2} Perform the following duties:

(i) Listen to the presentation of
relevant viewpoints about the
complaint, examine all information
relevant to the issues, and seek to reach
a timely resolution of the complaint.

{ii) Provide a record of the )
proceedings, including a written
decision.

(b) Definition of impartial. (1) As used
in this section, impartial means that the
person appointed to implement the
complaint resolution process—

(i) Is not an employee of any agency
ur other entity involved in the provision
of early intervention services or care of
the child; and

(ii) Does not have a personal or
professional interest that would conflict
~ith his or her objectivity in
implementing the process. )

(2) A person who otherwise qualifies
under paragraph (b)(1) of this section is
not an employee of an agency solsly
because the person is paid by the agency
to impiement the complaint resolution
process.

(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1480{1))

§303.422 Parent rights in l&nmhﬁaﬁvu
proceedings.

(a) General. Each lead agency shall
ensure that the parents of children

eligible under this part are afforded the

rights in paragraph (b} of this section in
any administrative proceedings carried
out under § 303.420, o

(b) Rights. Any parent involved in an
administrative proceeding has the right
to—

(1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to

- attendance of witnesses;

early intervention services for children .
eligible under this part; - - '

2) Present evidence and confront,
cross-examine, end compe! the - -

(3) Prohibit the introduction bf any
evidence at the proceeding that has not
been disclosed to the parent at least five
days before the proceeding;

4) Obtain a written or slectronic
verbatim transcription of the'
proceeding; and

(5) Obtain written findings of fact and
decisions. ‘

{Approved by the Office of Management
and Budget under contro] number 1820-
0550) )

(Authority: 20 U.S.C. 1480) -

§303.423 Conveniencs of proceedings:
timelines.

(a) Any proceeding for implementing
the complaint resolution process in this
subpart must be carried out at a time
and place that is reasonably convenient
to the parents.

{b) Each lead agency shall ensure that,
not later than 30 days after the receipt
of a parent’s complaint, the impartial
proceeding required under this subpart
is completed and a written decision
mailed to each of the parties.

(Approved by the Office of Management and -

Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1480(1))

Nete: Under Part B of the Act, States are
allowed 45 days to conduct an impartial due
process hearing (i.e., within 45 days after the
receipt of a request for a hearing, a decision
is reached and a copy of the decision is -
mailed to each of the parties). (See 34 CFR
300.512.) Thus, if a State, in meeting the
requirements of § 303.420, elects to adopt the
due process procedures under Part B, that
State would also have 45 days for hearings.
However, any State in that situation is
encouraged (but not required) to accelerate
the timeline for the due process hearing for
children who awe eligible under this part—
from 45 days to the 30-day timeline in this
section. Because the needs of children in the
birth-through-two-age range change so
rapidly, quick resolution of complaints is
important.

§303.424 Civil action.

Any party aggrieved by the findings
and decision regarding an
administrative complaint has the right
to bring a civil action in State or Federal
court under section 680(1) of the Act.
(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1480(1))

§303.425 Status of s child during
proceedings.

(a) During the pendency of any
proceeding involving a complaint under
this subpart, unless the public agency

and parents of a child otherwise agree,
the child must continue to receive the
appropriate sarly intervention services

currently being provided.

{b) If the complaint involves an
application for initial services under
this part, the child must receive those
services that are not in dispute.
(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1480{7))

Confidentiality

$303.460 Confidentiality of information.

(a) Each State shall adopt or develop -
policies and procedures that the State
will follow in order to ensure the
protection of any personally identifiable
information collected, used, or
maintained under this pant, including
the right of parents to written notice of
and written consent to the exchange of
this information among agencies
consistent with Federal and State law,

(b) These policies and procedures
must meet the requirements in 34 CFR
300.560 through 300.576, with the
modifications specified in § 303.5(b)..
(Approved by the Office of ent and
Budgst under control number 1820-0550)
(Authority: 20 U.S.C. 1480(2), 1483)

Nots: With the modifications referred to in
paragraph (b) of this section, the .

-confidentiality requirements in the

regulations implementing Part B of the Act
{34 CFR 300.560 through 300.576) are to be
used by public agencies to meet the
confidentiality requirements under Part H ot
the Act and this saction (§ 303.460).

The Part B provisions incorporste by
reference the regulations in 34 CFR Part 99
(Family Educational Rights and Privacy);
therefore, those regulations also apply to this
part. .

Subpart F—State Administration
General

§303.500 Lead agency establishment or
designation.

Each system must include a single
line of responsibility in a lead agency
that— .

(a) Is established or designated by the
Govemnor; and ' ,

{b) Is responsible for the
administration of the system, in
accordance with the requirements of
this part. , o
(Approved by the Office pf Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1476(b)(9))

$303.501 Supervision and monitoring of
programs. )
(a) General. Each lead agency is

- responsible for—
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» (i) The development, review, and
evaluation of IFSPs in §§ 303.340
through 303.346; and

(i) Implementation of the procedural
safeguards in subpart E of this part and
the other components of the statewide
system of early intervention services in
subparts D and F of this part.

(c) States with mandates to serve
children from birth. If a Statt; has in
effect & State law requiring the provision
of a free appropriate public education to
children with disabilities from birth, the
State may not charge nts for any
services (e.g., physical or occupational
therapy) required under that law that
are-provided to children eligible under
this part and their families.

(Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1472(2))

§303.522 identification and coordination
of resources. )

(e) Each lead agency is responsible
for—

(1) The identification and
coordination of all available resources
for early intervention services within
the State, including those from Federal,
State, local, and private sources; and

(2) Updating the information on the
funding sources in paragraph (a)(1) of
this section, if a legislative or policy
change is made under any of those
sources.

(b) The Federal funding sources in
paragraph (a)(1) of this section
include—

(1) Title V of the Social Security Act
(relating to Maternal and Child Health);

(2) Title XIX of the Social Security
Act (relating to the general Medicaid
Program, and EPSDT);

(3) The Head Start Act;

(4) Parts B and H of the Act;

(5) Subpart 2 of Part D of Chapter 1
of Title I of the Elementary and
Secondary Education Act of 1965, as
amended;

{6) The Developmental Disabilities
Assistance and Bill of Rights Act (Pub.
L. 94-103); and

(7) Other Federal programs.
{Approved by the Office of Management and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1476(bX0)B))

§303.523 interagency agreements.

(a) General. Each lead agency is
responsible for entering into formal
interagency agreements with other
State-level agencies involved in the
State’s early intervention program. Esch
agreement must meet the requirements
in paragraphs (b) through (d) of this
secti S

on. ,
(b) Financial responsibility. Bach
agreement must define the financial

responsibility, in accordance with
§303.143, of the agency for paying for
early intervention services (consistent
with State law and the requirements of
this part). i ) -

(c) Procedures for resolving disputes.
(1) Each agreement must include
procedures for achieving a timely
resolution of intra-agency and - .
interagency disputes about payments for
a given service, or disputes about other
matters related to the State’s early
intervention program. Those procedures
must include a mechanism for making
a final determination that is binding -
upan the agencies involved.

(2) The agreement with each agency
must— : ‘

(i} Permit the agency to resolve its
own internal disputes (based on the
agency’s procedures that are included in
the agreement), so long as the agency
acts in a timely manner; and

(ii) Include the process that the lead
agency will follow in achieving
resolution of intra-agency disputes, ifa
given agency is unable to resalve its
own internal disputes in a timely
manner, ,

(d) Additional components. Each
agreement must include any additional
components necessary to ensure .
effective cooperation and coordination
among all agencies involved in the
State’s early intervention program.
(Approved by the Office of Management and
Budget under control pumber 1820-0550)
(Authority: 20 U.S.C. 1476{b}(9)(C) and
{(bHO)F)) : I

Note: A State may meet the requirement in

“paragraph (cK1) of this section in any way

permitted under State law, including (1)
providing for a third party (e.g., an
administrative law judge) to review a dispute
and render a decision, {2) assignment of the
responsibility by the Governor to the lead
agency or Council, or (3) having the final
decision made directly by the Governor.

§303.528 Resolution of disputes.

(a) Each lead agency is responsible for
resolving individual disputes, in
accordance with the procedures in
§303.523(c)(2)(ii). ,

()(1) During a dispute, the individual
or entity respansible for assigning
financial responsibility among \
appropnate agencies under § 303.143
(“financial designee™) shall assign
financial responsibility to—

(i) An agency, subject to the .
provisions in paragraph (b)(2) of this
section; or b '

(if) The lead agency, in accordance

- with the “payor of last resort”

provisiogs in§303.527.
(2) If, during the lead agency’s = -
resolution of the dispute, the financial

designee determines that the sssignment-

-of financial responsibility under

paragraph (b)(1)(i) of this section was
inappropriately made—

(i) The financial designee shall
reassign the responsibicl!ity to the
appropriate agency; and -

{ii) The lead agency shall make
arrangements for reimbursement of any
expenditures incurred by the agen
originally assigned responsibility.

(c) To the extent necessary to ensure
compliance with its action in paragraph
s(tl;)(zl)J of this section, the lead agency

all—

(1) Refer the dispute to the Council or
the Governor; and .

(2) Implément the procedures to
ensure the delivery of services in a
timely manner in accordance with
§303.525. .
(Approved by the Office of Management and
Budget under contral number 1820-0550})
(Authority: 20 U.S.C. 1476 (bY(9)C) and
b)9NE)) - 2

$303.525 Defivary of services In a timely
manner. :
Each lead agency is responsible for

- the development of procedures to

ensure that services are provided to
eligible children and their families in a
timely manner, pending the resolution
of disputes among public agencies or
service providers. -

{Approved by the Office of and
Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1476(b)(SXD))

$303.526 Policy for contracting or

Each system must include a policy
pertaining to contracting or maﬁng
other arrangements with public or
private service providers to provide
early intervention services. The policy
must include— : ,

(a) A requirement that all early
intervention services must ineet State
standards and be consistent with the
provisions of this part;

(b) The mechanisms that tl}e leﬂa”(?so
agency will use in arranging for
services, including the process by which
awards or other arrangements are made;
and » ~

(c) The basic requirements that must -
be met by any individual or . :

'~ organization seeking to provide these

services for the 1éad agency. -
(Approved by the Office of Management and _
Budgst under control number 1820~0550) .
{Authority: 20 U.S.C. 1476(b)(10))

Note: In implementing the statewids
system, States may elect to continue

 agencies and individuals in both the public - - -
and private sectors that have previousty been ‘-
* vodlnrmvldh\gvmlyhmﬂon, e

services, so long as those agencies and
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{7) At least one member must be from
the agency responsible for the State
governance of insurance, especially in

§303.604 -Conflict of interest.- a (e
No member of the Council may cast
a vote on any matter that would provide

~ " (Approved by the Office of Management and

Budget under control number 1820-0550)
(Authority: 20 U.S.C. 1482(e)(1XB))

the area of health insurance. direct financial benefit to that member

(b) The Council may include other or otherwise give the appearance of a §303.653 Transitions! services.
m(eﬂmtaz;sgselected by the Goﬁ;em&lg BIA conflict of interest. Each Council shall advise and assist
including a representative from Approved by the Office of Management and  the State educational agency regarding
or, where there is no school operated or / (Bul::lget md‘:{ control :,:,h,, wm_(;ns(;;n the transition of toddlers with
funded by the BIA, from the Indian (Autharity: 20 U.S.C. 1482(f) disabilities to services provided under
Health Service or the tribe or tribal . : . Part B of the Act, to the extent those
council, Functions of the Council services are appropriate.
(Approved by the Office of entand  §303.650 General. (Approved by the Office of Management and
Budget under control number 1820-0550) - (a) Each Council shall - Budget under control number 1820-0578)
(Aﬂlority: 20U.8.C 1‘82(")) . (1) Advise and assist the lead agency (Authority: 20 U.s.C IQBZ(G)(I)(C))

§303.602 Uss of funds by the Council. in the development and implementation

(a) General. Subject to the approval by ©f the policies that constitute the ; Aol el o5
the Governor, the Council xnayp gxse Y statewide system; = L. (a) Each Council shall—
funds under this part— (2) Assist the lead agency in achieving (1) Prepare an annual report to the

the full participation, coordination, and

Go d to th t th
cooperation of all appropriate public vernor and to the Secretary on the

(1) To conduct hearings and forums; )
status of early intervention programs

(2) To reimburse members of the

A agencies in the State; ted within the State for childre

So u:n?slclasf?;r atta:;b . g?ulx’;? meetings _ (3) Assist the lead agency in the :ﬁ;;ﬁh “nw‘ief &is;aﬂ ;‘do:heir "
a:g performing Counmgil duties 8 effective implementation of the - families; and
(including child care for parent st:;:::sd&giﬁmgﬁt ablishing a (2) Submit the report to the Secretary
representatives); ) ' P (i) Seeking information from ice Dy adate that the Secretary establishes.

(3) To pay compensation to a member providers, service coordinators, parents, _ (b) Each annual report must contain
:;‘;‘leo ggdm:rnxlni: stthfeo:'.}eail:]?\r.:gle:?;m and others about any Federal, State, or  the information required by the
other employment when performing Lﬁg;?:lne; St L ST m mﬁ;:lg., Rt Fho

official Council business;

(4) To hire staff; and

(5) To obtain the services of
professional, technical, and clerical
personnel, as may be necessary to
out the performance of its functions
under this part.

(b) Compensation and expenses of
Council members. Except as provided in
paragraph (a) of this section, Council
members shall serve without
compensation from funds available
under this part.

(Approved by the Office of Management and
Budget under control number 1820-0550)

(Authority: 20 U.S.C. 1479, 1482 (c) and (d))
§303.603 Mestings.

{Approved by the Office of Management and
Budget under contro! number 1820-0550)

(Authority: 20 U.S.C. 1482(e)(1)(D))
Existing Councils = ) .
§303.670 Use of existing councils.

If a State established a Council before
September 1, 1986, that is comparable to
the requirements for a Council in this
subpart (e.g., in terms of its '
composition, meetings, and functions),
that Council is considered to be in
compliance with these requirements,
However, within four years after the
date that a State accepts funds under
this part, the State shall establish a

(ii) Taking steps to ensure that any
policy problems identified under
paragraph (a)(3)(i) of this section are
resolved; and . :

(4) To the extent appropriate, assist
the lead agency in the resolution of
disputes. :

{b) Each Council may advise and
assist the lead agency and the State
educational agency regarding the
provision of appropriate services for
children aged birth to five, inclusive.

(Approved by the Office of Management and
Budget under control number 1820-0550)

(Authority: 20 U.S.C. 1482(e)(1)(A) and {e)(2))
$303.651 Advising and assisting the lead

agency in its administrative duties. Council that complies in full with the
(a) The Council shall meet at !““ Each Council shall advise and assist ~ requirements of this subpart.
quarterly and in such places as it deems the lead agency in the— (Approved by the Office of Management and
necessary. (a) Identification of sources of fiscal  Budget under control number 1820-0550)
(b) The meetings must — and other support for services for early (Authority: 20 U.S.C. 1482(g))

(1) Be publicly announced sufficiently
in advance of the dates they are to be
held to ensure that all interested parties
have an opportunity to attend; and

(2) To the extent appropriate, be open
and accessible to the general public. -

(c) Interpreters for persons who are
deaf and other n services must
be provided at Council meetings, both
for Council members and cﬂanicipants.

intervention programs under this part;
(b) Assignment of financial Appendix—Analysis of Comments and
responsibility to the appropriate agency; Responses &
amro Note: This appendix will not be codifled in
the Code of Federal Regulations. . ..
The following is an analysis of the
comments and of the changes in the
regulations since publication of the NPRM on -
May 1, 1992 (57 FR 18986). Substantive
issues are discussed under the section of the

(c) Promotion of the interagency
agreements under § 303.523.
(Approved by the Office of Management and
Budget under control number 1820-0550)
{Authority: 20 U.S.C. 1482(e)(1)(A))

: regulations to which they pertain. Minor
T;x; ::ouncifl mtag use funds under this  §303.652 Appllcatlom. . . changes made to the | published in
part to pay lor those services. Each Council shall advise and assist  1he NPRM—and suggested changes the

{Approved by the Office of Management and
Budget under control number 1820--0550)

(Authority: 20 U.S.C. 1482 (c) and {d))

the lead agency in the preparation of
applications under this part and
amendments to those applications.

Secretary is not legallyluthoriudtomakei o
under applicable statutory authority-—are '
generzally not addressed. - -
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.in ion be provided on the wee of

: “m"*‘“‘i.”. ryeln

o child's eligibility
unafisctad

posed

303.322(ck2), which is wachangad, regnires
that the svaluetion and assesament of sach
child be based upon informed clinical
opinion. The note following § 303.300, which
is also wachanged in subetantive terms,
provides further guidence on the nserof
informed clinical opinion. The Secretary
believes that no furthee guidance to Stales on
this matter is necessary. .

Changes: Nene. _
Sectian 303.321 Comprehensive Child Find
System

Comment: Two commenters that
the Department add Suppl Security
Income (SSl} to the list of ta be
coordipated with the Part H find
system by the lead agency. Commerntars

requested the addition of several othes
programs ss weil.

Discussion: The kst of programs thet may
locate and identify children in need of early
intervention services in §303.321{c}(1) is not
exhaustive. However, the Secretary agrees
with the suggestion to add the SSI program
because it represents a major national effort
to locate and identify children who mey have
disabilities.

Changes: Section 303.321{c)}(1) has been
revised to add a reference wo the
Supplemental Security Income program
undes Fitle XV} of the Socind Security Act.

Section 303.322 Evaluation and Assessment

Comment: Cammenters requested that the
Department clarify the term “family
assessment.” One commenter requested that
the term be changed to “‘description of family
resources, priorities, and concerna.* Another
commenter recommendad that the tarm be
changed to “family-directed assessment.**
Finally, one commenter recomsmended that
§ 303.322 incorporate the new requirement
relating to *'natural environments.” Ses
§303.12(b).

Discussion: The revisions of § 303.322
relating to the term *‘family assessmant” used
in paragraph (d) are far the pusposa of
incorporating the new requiresnent for 8
family-directed assessment in section
677(a)(2) of the Act. The Secretssy believes
that the substantive provisions of the
amended statute are fully and accurately
reflected in the revised regulations and that
there is no need to revise the tesm “family
assessment.”

The Secretary declines to adopt the
suggestion to incorporate the "nataral
erivironments™ requirement in this section
because it is not the function of the
evaluation and assessmant to identify whers
early intervention services should be
provided. Like all other aspects of services to
a particular child, the setting for service )
delivery must be determined t the
IFSP process described in §§ 303.340-
303.344. The “natural environments*
requirement is referenced in )
§303.344(d)(1)(ii} of the regulations relating
to the IFSP process.

Changes: The ciation of suthority
following § 383.322 has been correcied.
Section 303.342 Procedures for IFSP
Development, Review, and Evaluation

- Comment: One commentes raquested that
the Department clarify whether pareats may -
withdraw consent for a particularservice
after initially approving the service. Other
commeniers suggested that the Dopurtment
implement more effective procedures for

* ensuring thet a farnily’s and chili's nesds are

identified, thet the family has tise
oppertukity o make chaices frons amony
alternatives ag i> how 40 meet those nowds,
and that the periodic review of IFSPs addeess
the “netural envisoneastis™ requiresient in
§ 303.12(b). .
Discussion: The Secretary agrees thal the
regulations should make clear that parents
may har the provisica of & perticular early
intervention service by withdrawing consent
that they have peeviously given for that
service. This clazification is based vpon the
legislative history of the 1991 Amandments.
See S. REP. No. 84, 102d Cang.. 3st Sess. 28
(1991) and HR. REP. No. 19&, ¥02d Coxng,
1st Sess. 21 (1991). Tha Secretacy beliaves
that the requiremnents far the d
review, and evaluation of ax IFSP cantained
in current regulations and those derived from
the 1991 Amendments ide sufficiantly
detailad gnidance and declines ta prescribe
additional requiremenis on the subject.
Changes: Section 303.342(e} has been
revised to provide that if parents withdraw
consant to & particular early istervention
service aftes first providing consent, that
service may not he pravided. In addition,a
has been made in § 303 405—
Parent right to decline service.

Section 303.344¢ Comterst of an IFSP
Paragraph (d}—Early infervention services.
Comment: Some commenters requested

that the Department provide flexibility to

States in determining which environments

are “natural environments.* Other

commenters requestad that the Department
provide parents with the cption af choosing
the enviromments in whiciy their children
will receive Part H services. Finally,
commenters requested that the De

require that IFSPs inchrde the provision of

information to the family an funding sources

and the steps that will be taken to secure Part

H sarvices through public or private sources.
Discussiom: Carmmenters ara referred to te

above discussion of the “natural '

environments’* provisions of § 303.12(b) for
the Secretary’s views on the process by
which decisions on the settings for service
delivery are made. Respecting the early
intervention services that must be included
irr ey FFSP, commenters are advised that

" §303.344(dX1){iv] requires any payment

armangements for services to be included in
that documert. The Secretary does mot
belfeve it is mecessary to prescribe the
inclosion of funding sonrces and the steps to
be taken to secure them for services provided
or paid for by & public agency. Arrangements.
for those services will already have been
made as a part of the establishment of the
early intervention system.

Changes:None.

2 te)}—Other services.

Comment: Sovom commamars sddrssed
the proposed requirement, ip paeagraph
(e){1)(ii), that funding sources for medical and
other ron-required services that are inchuded
in the IFSP also be inciuded in thet
document. Some commenters supported the
proposed requirement. Other commenters
apposed it, stating that the requirement
wouid cause confusion for famifies, create
burdens for the lead agency ard others, or
delay the provisiow of services. One
commenter recommended continuing the
approach in current regulations, which
requires thet if an IFSP inchrdes non-
regeired services it must also inchude the
steps 10 be taken 1o secure those servicos
through puisfic or private sources. Anather
commmenter recommended S&t thomnmnt
and proposed approeches be combi

Cummemers)uho foe that the:
Depertment (1) clerify the responsibilities
and obligatians of the service coordimmtor in

ing or ng the provision of or

s Sl
incheded in the IFSP; (2} add services that
addrees family needs, as well as the cirild’s
needs; (3} clerify thet some services wray not
require fanding, but tather may be addressed
threugh “neture} sepports;™ and (4)
substitute the “child-specific noeds”
for “child needs’” to avoid en
that the regulation addresses housing and
employmant. :

Discussion: The proposed requiremeat ta
include in the IFSP the funding sources of
listed: ived services is based wponr
language in the note following § 303.13 of the
current regulations. The language af the note,
incorporated i proposed § 303.344(e)(1)4i),
is quoted with approvaf in the legishative
history of the 1991 Amendments. See S. REP.
No. 84, 102d Cong., 1st Sess. 21 (1991} and
H.R. REP. No. 198, 102d Cong., 1st Sess. 13~
14 (1991} The oy bebliam t‘hed
proposed language should be adopted.
However, the Secretary also believes the
approach i carrent § 303.344(e](1){ii}, which
requires that the IFSP include tha steps to be
taken tu secure services, may be appropriate
when the fimding sources for all Fistad non-
required services are not immediately
identifiable. Therefore, that pit has
been revised to combine the two approaches.

The encourages States to apply
the regulations in § 303.344(e} consistent
with their broad purpose of ding a
comprehensive picture of the fanily’s nsad
for services and assisting the family in
obtaining those services. Note 3 following
§ 303.344 discusses the medical and other
non-required services addressed in this
paragraph. The note, which is substantively
unrchanged, states some of the reasons why
the inclusion of mon-required services in an
IFSP camr be helpful to botir the chitd’s family
and the service coordinztor. These same
reasons underiie the requirement to inchade
in the IFSP information described in
paragrapir (e)(1){ii} for those non-required
services that are listed i that document.
Note 3 also makes clear that services to meet
the needs of the family related to emhancing
the development of the child are a proper
subject for the IFSP. The believes -
that the gnidance in current Note 3 is-

~
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vpnecessary. See, in particular, paragraphs.  provision of early intervention services. The - family, and the local educational agency or
(:;(nz)(m and {d){3). - Secretary encoureages States to explore - - -  unit must be convened at least 90 days before

_ Changes:None.,. - . . effective means of involving minerity, Jow- the child's third birthday or, if earlier, the

Subpart B—State Application for a Grant

Section 303.124 Prohibition Against
Supplanting” - 2 T
Comment: One commenter recommended
that the *particular cost” test not be removed.
from the supplanting prohibition in the Part
H regulations until the effects of doingso
were studied further, . .
Discussion: The removal of t&h;e 4 .
rohibitions against using funds under Part
gandParthodhplweStateorloml funds
for any “particular cost” was p inan
NPRM published on December 30, 1991 (56
FR 67420). The May 1, 1992 NPRM for Part
H included §303.124 as it had been propossd
to be revised in the earlier notice. The
comment described above was submitted in _
response to both NPRMs. On August 19,
1992, the Secretary adopted final regulations
that removed the “particular.cost” test from
both the Part B and the Part H supplanting
prohibitions. In the analysis of comments
and changes that sccompanied those
regulations, the Secretary expressed the view
that there was no need to delay the removal
of the “particular cost” test from the Part H
regulations. See 56 FR 37653,
Changes: None.

Section 303.128 Traditionally Underserved
Groups

Comment: Commenters requested that the
Department clarify the meaning of
“traditionally underserved,” “meaningfully
invelved,” ““culturally competent services,”
and “local geographical area” as used in this
section. Some commenters suggested that the
regulations incorporate minimum standards
for the involvement of, and services to,
traditionally underserved groups or that
illustrations of satisfactory State policies and
practices be provided. Other commenters
requested that the De t clarify the
responsibilities of States to ensure the
meaningful involvement of Indian tribes and
the provision of culturally competent
services to Indian families on reservations.

Discussion: The declines to
provide further guidance at this time on the
content of the new required assurance
concerning traditionally underserved groups,
Respecting Indian tribes end families on
reservations, commenters are advised that the
1991 Amendments extend the State's duty to
ensure the availability of early intervention
services to Indian children on reservations

“served by BIA schools. See § 303.302.

While the regulations do not prescribe
State policies and practices in this area, the
Secretary points out that considerations of
cultural competency are relevant to many
aspects of the statewide system under Part
H—e.g., the development of a central. :
directory of information (see § 303.301), the
establishment of a public awareness program
(see § 303.320), the content of & .
<omprehensive child find system (see L
§ 303.321), the procedures for the evaluation
and assessment of children and for family -
assessments (see § 303.322), and the content
of the comprehensive system of personnel
develupment (see § 303.360)—as well as the

income, and rural families and other

traditionally underserved groups in the Part

H system and of ensuring effective services

1o these groups. - ' . =
Changes: None.

Section 303.148 Transition to Preschool

Comment: Commenten Wed that the

Department change all references to children
who “are eligible” for participation in Part B
to children who “may be eligible.” This
change was suggested to emphasize that a )
determination of eligibility for Part B occurs
when a child exits the Part H p and
that transition plans should be developed

only for children who are reasonably likely - =

to be eligible for Part B services. Another

- commenter suggested broadening the scope’

of the section to address the transition from
Part H of children who are not eligible for
Part B. This commenter urged that service
delivery models appropriate under Part H be
available to all children with disabilities
from birth through age five. '

“Commenters also requested that the
Department clarify the use of evaluation data
and the role and financial responsibility of
each State agency in the transition process.
One commenter asked that the Department
add
individualized program, whatever the
funding source.

Discussion: The Secretary agrees that it
would be helpful to clarify when the
conference described in § 303.148(b)(2) must

be convened. The clarification adopted in the
final regulations is based upon the legislative
history of the 1991 Amendments. See S. REP.

NO. 84, 102d Cong., 1st Sess. 17 (1991).
The Secretary does not believe it is
appropriate to expand the requirements for
transition planning beyond the scope of the
statute. However, Note 2 following this
section encourages States to facilitate a
smooth transition of all children who are

-exiting the Part H program. As regards

service delivery models, nothing in these

regulations preciudes the use of models that
are appropriate to Part H under the preschool

program authorized by Part B 50 long as
services comply with Part B requirements.
Moreover, regulations under Part B
specifically authorize the use of an IFSP for
children aged three through five under
certain conditions. See 34 CFR 300.343(a).

The Secretary declines to prescribe the
appropriate elements of transition planning
in greater detail. The Secretary contemplates
that the use of evaluation data and the
allocation of financial responsibility will be
addressed in any State’s planning and in the
interagency agreement required by paragraph
(c) in a State where the SEA is not the lead
agency under Part H. Note 1 following this
section lists several matters that should be
considered in developing policies and
procedures to ensure a smooth transition of
children from the Part H to the Part B
program.

Changes: Paragraph (b)(2) has been revised
to provide that the statutorily-required
conference among the lead agency, the

to emphasize that the goal is an

date on which the child is eligible for the
Part B preschool program under State law. A
confo! change has been made in
§303.344(b}(1). In addition, the citation of
authority following § 303.148 has been
corrected.

Section 303.180 Payments to the
of the Interior for Indian Tribes and Tribal
Organizations .

Comment: One commenter requested that,
in view of the respective responsibilities of
tribes and States, the nt clarify: (1)

-Whether the Bureau of Indian Affairs (BIA)

schools will provide screening, evaluation,
and assessment for non-Indian children in
rural areas; (2) whether tribal health clinics
will be open to the public; (3)- whether

- county health districts will extend outreach

into tribal lands and reservatians; (4) how
States will ensure extension of services to
tribal communities; and {5) whether the BIA
or the State lead agency will monitor the
activities of a tribal school that receives Part
H funds. Another commenter asked for
clarification of the provision of technical
assistance to States and tribes concerning
services to Native American children with
disabilities on reservations. : g
Discussion: The Secretary believes it would
be inappropriate to provide the requested
guidance on the responsibilities of the
Secretary of the Interior. Commenters are
referred to section 684(b) of the Act fora

" description of the Secretary of the Interior’s

responsibility to distribute payments under
the Act to tribes and tribel organizations.

- Many of the clarifications soutghht by

commenters concern matters that are the
responsibility of the Department of the:
Interior, tribes, or States and do not relate
specifically to the Part H program. The
Secretary declines to address these matters in
the Part H regulations. .

The State lead agency’s supervision and
monitoring responsibilities, including the
provision of technical assistance to entities
used by the State to carry out the Part H
program, are stated in § 303.501. Thess
responsibilities apply to tribal schools to the
extent that those schools conduct activities
that receive Part H assistance from the State
or carry out the State’s Part H program. The
Part H regulations do not meke further
provision for technical assistance, and
section 684(b)(6) of the Act prohibits use of
Part H funds by the Secretary of the Interior

for that purpose. -

Changes: None. .
Subpart D—Program and Service =~
Components of a Statewide System of Early
Intervention Services . B
Section 303.300 State Eligibility Criteria =
and Procedures G .
Comment: One commenter requested that
the Department clarify whether “informed -

clinical opinion,” which is required by this - . -

section to be a part of a State’s assessment
criteria and procedures, permits a T
determination that a child is eligible for Part
H services without “testing.”” Another -
commenter suggested that further
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sufficiently detailed and declines to address
th® subject matter of the note further.

Changes: Section 303.344(e)}{1Xil) has been
revised to require that the IFSP include, for -
the non-required services that are listed in -
that document, either the funding sources to
be used in paying for those services or the
steps that will be taken to secure them

through public or private sources. A

language in the note following §303.13.
Paragraph (f)}—Dates; duration of services.
.Comment: Commenters requested that the

Department clerify the circumstances under

which it may be appropriate to delay the start

of certain services identified in the IFSP,

These commenters the concern

that a complete list of services for a child

may not be able to be identified at the time
of the development of the IFSP. Also, ’
commsnters requested that the regulations

provide that services be initiated on a

schedule formulated by the family and

appropriate for the family’s particular
circumstance. _

Discussion: The purpose of the proposed
revision of § 303.344{(f) is to ensure that there
is no unnecessary delay between the
development and the implementation of the
service plan in the IFSP. The revision does
not compel the initiation of all services
immediately; the needs of the child and the
family determine the timelines for the
initiation of services. Like other aspects of
the IFSP, the schedule of service delivery is
developed in the process described in
§303.342, and the parents of the child are
full participants in that process. If a need for
additional services is identified after the
initial development of the IFSP, the
document may be modified as described in
§303.342.

Changes: None. :

Paragraph (g}—Service coordinator.

Comment: One commenter requested that
the Department add s note stating that
parents may serve as their own service
coordinators, as well as serve as service
coordinators for other families after they
receive appropriate training. Another
commenter requested that the Department
clarify who would be responsible for
providing Part H services to hospitalized
children and how a child would receive Part
H services after discharge from the hospital.
Finally, one commenter requested that the
Department substitute the phrase “child
care” for ““day care” in Note 1 following
§303.344. .

Discussion: The Secretary acknowledges
that parents of children with disabilities have
the primary responsibility for coordinating
their children's affairs. At the same time, the
Part H statute requires that the IFSP identify
the person who will be responsible for the
implementation of the IFSP and
“coordination with other agencles and
persons.” Section 677(d)(7) of the Act. The
Secretary believes this responsibility is
properly the State's and that the Part H
program functions best when parents work
with a service coordinator provided by the
State.

The legislative history of the 1901
Amendments suggests that the qualifications
for a service coordinator reflected in

§ 303.344(g) were expanded in order to

" include persons from professions other than

the one “most immediately relevant to the
{child’s) or family’s needs™ (section
677(d){7)) and appropriately trained parents
of other children. H.R. Rep. No. 198, 102d
Cong., 13t Sess. 18-19 (1891); S. Rep. No. 84,
102d Cong., 1st Sess. 25-26 (1991). All
service coordinators must also meet the
qualifications for this area under §§ 303.21
and 303.22. Parents may certain
coordinating responsibilities for their own
children in concert with the service
coordinator provided by the State,

The Secretary declines to provide further

-guidance on the provision of services to

hospitalized children, which is governed by .
the IFSP process discussed above. The

_ Secretary agrees with the commenter's

suggested editorial changes in Note 1
following the regulatory text.

Changes: Note 1 following § 303.344 has
been revised to refer to “child care centers*
rather than “day care centers” in the list of
examples of natural environments.

Section 303.360 Cz;mpmhensive System of
Personnel Development

Gomment: One commenter requested that
the Department add regulatory Janguage

_ emphasizing interdisciplinary training,

Another commenter requested that the
Department clearly indicate the supervisory
relationship between a paraprofessionel and
a professional. A third commenter requested
that language be added to require training
related to the understanding of preschool
special education under section 619 of the
Act. Fourth, a commenter requested that the
comprehensive system of personnel ,
development (CSPD) be permitted to include
training personnel to work in urban areas as
well as the rural areas referred to in the Act.
Finally, commenters requested that the
Department expand the list of who may be
trained and the types of training they may
receive. 5

Discussion: The Secretary declines to
revise the regulations to emphasize
interdisciplinary training, which is addressed
in § 303.360(b}{2). Commenters are referred
to the discussion of the note following
§303.12 for the Secretary’s views on the use
of paraprofessionals in the Part H program.
Training related to the preschool program
under section 619 may be included in the
CSPD under § 303.360(c)(4), which reflects
new section 676(b)(8)(D) of the Act. The
Secretary declines to make mandatory an
activity that is permissible under the statute.
The Secretary interprets the recitation of
permissible elements of a CSPD in section
676(b)(8)(A)-(D) (implemented in proposed
§ 303.360(c)) as illustrative and not
exhaustive. Therefore, no regulatory change
is needed to allow the inclusion in the CSPD
of training personnel to work in urban areas.
The determination of whether to include this
activity is a matter of State responsibility.
Similarly, since the regulations do not
specify each type of personnel needed for the
early intervention system or the types of
training to be provided, no change is
necessary in response to the last comment
summarized above, )

Changes: The numbering of phs in
§303.360(c) has been cormcte(f

Section 303.404 Parent Consent
Comment: Commenters requested
clarification of whether a parent's refusal to
consent to either the provision of services or
an initial evaluation of his or her child is
final, or whether a public agency may

-override a parent’s refusal to consent through

& due process ing. Also, one commenter

hearing.
‘requested that written parental consent be

required for initial IFSP development,

Discussion: The Secretary agrees that a
clarification of the consequences of a parent's
refusal to consent would be useful. A public
agency may not override a parent’s refusal to
consent to the provision of Part H services.
See § 303.405. However, the initial
ovaluation of a child is a requirement under
Part B as well as Part H. See § 300.128(a)(1)
and Note 2 following that section of the Part
B regulations. Therefore, the governing
regulations in the case of a parent's refusal
to consent to an initial evaluation are those
issued under Part B. Under § 300.504(b) of
those regulations, & public agency may
initiate procedures (described in that section)
to challenge the parents’ refusal to permit the
evaluation to take place. If the agency is
successful in its challenge, the evaluation
may proceed.

Regulations under Part H require written
parental consent before early intervention
services described in the IFSP may be
provided. See § 303.342(e). As a practical
matter, the participation of parents is

" “essential to the development of the IFSP, -

Changes: Note 2 following § 303.404 has
been revised to clarify that a public agency .
may initiate procedures to challenge a
parent’s refusal to consent to the child's
initial evaluation, as discussed above.

Section 303.460 Confidentiality of .
Information

Comment: One commenter requested that
the Department state that the phrase
*consistent with Federal and State law" in
paragraph {a) of this section means only that
the written notice and consent provisions do
not supersede existing child abuse and other
relevant statutes protecting children or the
public health that also provide for the
sharing of information among agencies.

Second, commenters requested that the
Department add a provision requiring that
agencies or programs participating in the
State’s early intervention system obtain
parental consent prior to making a referral to
either the Part H program or the Part B
program. These commenters stated that
parental consent prior to referral Is necessary
to protect against the unauthorized
disclosure of the child’s identity to another
agency or program.

Third, commenters requested that the
Department define the term “agency" to
mean the traditional administrative entity
responsible for a defined function or activity
(e.g., public health or mental health) so that
parental consent would be required for the
exchange of information within an umbrella
agency that encompassed many functions.

Finally, one commenter requested that the
Department add a note encouraging the lead
agency and other agencles to pursue the
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who were opposed to the concept of sliding
fi=s scales urged the Department not to retain
the requirement, relocated from § 303.19 of
the current regulations to § 303.520(b)(4)(i) of
the proposed regulations, that a State’s

licies set out any fees that will be charged
g:' early intervention services and the basis
for those fees.

Commenters who addressed the proposed
requirement that States that decide not to
charge fees for Part H services provide an
explanation of the determination not to
charge fees were uniformly op to it.
These commenters expressed the view that
the requirement would place undue burdens
on States, would not en the ability of
States to decide the merits of sliding fee
scales, and would improperly interfere with
the discretion of States to determine whether
to charge fees for Part H services. -
Commenters suggested that the Department
gather more information on sliding fee scales
before adopting a policy in favor of such a
system. No comments were received on the’
elements of useful analyses of sliding fee
scales that States might undertake,

Discussion: The Secretary has determined
not to adopt the ment in proposed
§ 303.520(b){4)(ii) that & State that determines
not to charge fees for early intervention
services include an explanation for this
determination in its policies. The purpose of
this proposed requirement was to encourage .
States to establish sliding fee scales for direct
services based on a family’s ability to pay, as
authorized by section 672(2)(B) of the Act.
However, the Secretary is persuaded that the
proposed requirement could impose
unnecessary burdens on States and presents
other problems noted in the comments
summarized above. The Secretary has
determined to adhere to the policy on sliding
fee scales for early intervention services that
is contained in current regulations and that
the legislative history of the 1991
Amendments expressly endorses. See S. REP.
No. 84, 102d Cong. 1st Sess. 20 (1981) and

H.R. REP. No. 198, 102d Cong., 1st Sess. 13
(1991). That policy requires that a State
provide information about any system of
payments it adopts but does not require an
explanation for the decision not to adopt a
system of payments. )

Changes: The requirement in proposed
g:;agmph (b)(4)(ii), described above, has

n deleted. The requirement in proposed

paragraph (b)(4)(i), which is taken from
current § 303.19, is retained with conforming
editorial changes. '

Subpart G—State Interagency Coordinating
Council

Section 303.602 Use of Funds by the
Council

Comment: One commenter requested that
the regulations provide that Council
members be reimbursed for only
extraordinary—and not normal--child care
expenses incurred while attending Council
mestings and performing Council duties.

Discussion: The proposed regulations
incorporate statutory language from the 1991
Amendments. See section 682(d) of the Act.
Under this language, the use of funds for
child care expenses of parent representatives
is permitted, but not required, if those
expenses are “‘reasonable and necessary.”
The Secretary declines to provide more

‘'specific guidance on this topic.

Changes: None.
Section 303.650 General

Comment: Commenters expressed concern
about the revision of the Council's functions
that permits it to advise and assist the SEA
regarding the provision of appropriate
services for children. Commenters pointed
out that the SEA is required to establish its
own statewide advisory panel under Part B,
They expressed concern that the new
function of the Part H Council would be
duplicative and confusing. One commenter
asked that the regulations provide that the

SEA has the discretion to arrange to obtain
the Council’s advice and assistance. Another
commenter requested that paragraph (b) of
this section emphasize advice.and assistance
on transition matters.

Discussion: Proposed § 303.650
incorporates the language in section 682(e)(2)
of the Act, as added by the 1991
Amendments. The Secretary declines to
prescribe the procedure by which advice may
be sought or given, or to expand upon the
statutory language in other respects.
However, the Secretary encourages the use of
advisory bodies to facilitate better
communication on matters of mutual
concern. The Secretary also offers the
observations that the Council’s advice and
assistance on the provision of services under
paragraph (b) is permitted but not required,
and that the SEA is not bound by any advice
it receives.

Changes: None.

Section 303.653 Transitional Services

Comment: One commenter expressed
concern that the added requirement that the
Council advise and assist the SEA regarding
the transition of children with disabilities to
Part B services may prove duplicative and
confusing. Another commenter requested
that the regulations require the Council to.
advise and assist the State lead agency as
well as the SEA on transition matters.

Discussion: The proposed regulations
incorporate the statutory requirement in
section 682(e)(1)(C), as added by the 1991
Amendments. The Secretary declines to
prescribe how the new role of the Part H
Council regarding transition issues should be
performed or to expand that role by

regulation. -
Changes: None.
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TWENTY SECOND GUAM LEGISLATURE

1994 (SECOND) REGULAR SESSION

BILL NO. [/5/5‘445;)
INTRODUCED BY- M.
C

"AN ACT TO AMEND CHAPTER 14A OF TITLE XII
OF THE GOVERNMENT CODE OF GUAM RELATIVE
TO PROVIDING EDUCATIONAL AND TRAINING
FACILITIES AND OPPORTUNITIES FOR ALL
INDIVIDUALS WITH DISABILITIES; THEREBY
MAKING LOCAL LEGISLATION CONFORM WITH
FEDERAL LEGISLATION, THE *INDIVIDUALS WITH
DISABILITIES EDUCATION ACT"."

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF
GUAM:

Section 1. Chapter 14A of Title XII of the Government Code of Guam
is hereby repealed and reenacted to read as follows:

"CHAPTER 14A
Educational and Training Facilities
and opportunities for students with Disabilities

Section 11980. Same: Declaration of Public Policy.

It is and shall be the duty of the various branches and divisions of
the public school system of Guam to offer free and appropriate public
educational and training services and opportunities to all children of school
age whether normal, gifted or disabled regardless of the degree of disability.
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Section 11981. Same: Purpose.

(@) The purpose of this part is to require that appropriate special
education and training facilities, services, classes, and opportunities be provided
for all individuals with disabilities of public school age, or within the broader
age limits hereinafter provided.

(b)  As used in this part the term "Children With Disabilities" means
those children evaluated as having mental retardation, hearing impairments
including deafness, speech or language impairments, visual impairments
including' blindness, serious emotional disturbance, orthopedic impairments,
specific learning disabilities, deaf-blindness, or multiple disabilities, and who
because of those impairments need special educational and/or training services,
facilities and opportunities.

(c)  All identified children with disabilities birth (0) through (21) are
eligible for services in the categories described in the preceding paragraph,
subject to the rules and regulations of the Board of Education.

(d) For children zero (0) through two (2) the term "Children With
Disabilities” means those children - - - Who require early intervention services

because they are experiencing developmental delays or have a diagnosed physical
or mental condition that has a high probability of resulting in developmental
delay, including children zero (0) through two (2) who are at risk of having

substantial developmental delays.

(¢)  For children aged three (3) through five (5) the term "Children With
Disabilities" means those children - - - Who are experiencing developmental
delays, as defined by the Board of Education and as measured by appropriate
diagnostic instruments and procedures, in one or more of the following areas:
physical development, cognitive development, communication development,
social or emotional development, or adaptive development: and (i) Who, for that
reason, need special education and related services.
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Section 11982. Same: Identification for Special Education and Related
Services.

(@ The Annual State Plan for Special Education will assure that, to the
maximum extent appropriate, children with disabilities (including children in
public or private institutions or other care facilities) are educated with children
who are not disabled and that special classes, separate schooling, or other
removal of children with disabilities from the regular education environment
occurs only when the nature or severity of the disability is such that education
in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily.

(b)  Children suspected of experiencing disabilities and needing special
education and related services are to be identified,

1. At the school level --- through procedures established by the
Territorial Board of Education or by concerned staff
requesting an In-School Referral Meeting.

2. Outside the school --- by concerned parents and/or other
individuals contacting the Department of Education, Division
of Special Education.

The policies and procedures for identification and referral of disabled
students shall be established by the Board of Education through the "Territory
of Guam State Plan for the Delivery of Special Education Services Under Part
"B" of the Individuals with Disabilities Education Act (IDEA) and the
"Handbook for the Delivery of Special Education Services. "

(c)  Each child, who is determined to be eligible, through the evaluation
process established by the Board of Education, for special education and related
services shall be subject to an Individualized Education Plan (IEP) to be
developed by the appropriate personnel.

1. The Individualized Education Plan (IEP) must include a
statement of the student’s current educational functioning

3.
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level, annual goals and objectives for each area of need, a
statement of the specific special education and related services
that will be provided to the student, as well as a statement of
the extent the student will participate in regular education
programs.

The IEP must include a statement of projected dates for
service delivery, and objective criteria and evaluation
procedures for determining progress made in achieving stated
objectives. For students with disabilities 14 years of age or
eighth (8th) grade, (or younger when determined appropriate),
the IEP must also include a plan for "transition services."
Transition services should include the following areas:

a. instruction, community experiences,
development of employment and/or other
post-school adult living objectives, and if
appropriate, acquisition of daily living
skills and functional vocational evaluation.
Whenever, the issue of transition is to be
discussed, the student shall be invited to the
IEP meeting. Whether the student attends
or not, his or her interests and preferences
must be taken into account. Adult service
agencies must also include a representative
that is likely to be responsible for providing
or paying for transition services.

For the purpose of developing an Individualized Educational
Program (IEP) an IEP meeting must be conducted insuring
that a plan is designed to meet all eligible disabled student’s
unique educational needs, and that a determination is made
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(d)

(e)

as to where the IEP will be implemented.

Re-evaluation of a child’s progress within his/her
Individualized Educational Program (IEP) will be required
every year.

A formal evaluation of a student with disabilities will be made
prior to the initial placement or denial of placement of a child
with a disability into a special education program and as part
of a three year re-evaluation.

Placement decisions are to be determined after the IEP has been

developed.

1.

Placement is to be based upon the student with disabilities
IEP, and in accordance with the mandate under the Individuals
with Disabilities Education Act (IDEA) for placement in the
Least Restrictive Environment. In order for a student with
disabilities to be removed from the regular classroom
program, the school must document that supplemental aids and
services have been appropriately implemented, without
success.

Placement decisions are not to be based solely upon the
availability of programs.

A full continuum of services must be available to students
with disabilities as outlined in the IDEA,

When determining placement for a student with limited
English proficiency all policies and procedures that are used
to determine placement for non limited English proficient
students must be followed. Additionally the full continuum
of special education and bilingual/LOTE services is to be
made available to the student with a disability,

For individuals with disabilities, ages 0-2, an Individualized Family

5
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Plan (IFSP) will be developed which will:

1. Be developed jointly by the family and appropriate qualified
personnel involved in the provision of early intervention
services.

2. Be based on a multidisciplinary assessment of the unique
strengths and needs of the infant and toddler and the
identification of services_appropriate to meet such needs.

3.  Be based on a family directed assessment of the resources,
priorities, and concerns of the family and the identification of
the support and services necessary to enhance the family’s
capacity to meet the developmental needs of their infant
and/or toddler with a disability.

Section 11983. Same: Special Education Teachers, Classes, Materials,
Opportunities, Day Schools, Hospital Classes and Home Instruction.

The Board of Education shall, subject to the limitations hereinafter
specified, provide appropriate special education teachers, aides, materials, and
opportunities for all children identified, in accordance with the Individuals with
Disabilities Education Act (IDEA), as needing special education, so that such
children shall be kept in regular school classes unless the nature and severity of
the disability requires the establishment and maintenance of special classes. For
the same purpose the Board of Education, shall remove all architectural and
other barriers as mandated in the Americans with Disabilities Act (ADA) and
Section 504 of the Rehabilitation Act of 1973 including the use of certified
interpreters for the Hearing Impaired and transcribers and readers for the
Visually Impaired, pursuant to qualifications for those positions as established
by law.

All Government of Guam agencies and departments shall pool their
resources for meeting the requirements of this part.
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Section 11984. Amended: Payment of Extra Cost of Instruction,
Education or Training of Children with Disabilities and Other Exceptional
Children.

(@)  Whether the children with disabilities, certified as needing or

requiring the special educational or training services, are served in regular
classes, special classes, day schools, hospital classes, or in their homes, each
school is hereby authorized to include in its program cost the salaries, according
to the Official Guam Teachers Salary Schedule, of each special education
teacher, therapist, and/or teacher’s aide who is qualified according to the
requirements of the Board of Education and who is engaged in the teaching or
training, exclusively, of individuals with disabilities who are eligible to receive
such education or training as specified herein and according to the rules and
regulations of the Board of Education.

(b)  The allotment of teachers as hereinabove stated is to be
determined by the Board of Education within the mandates of the
IDEA.

The special education teachers, therapists, and aides employed
by the allotment as aforesaid shall primarily serve those children
needing special educational or training services for whose benefit
the allotment was named. These services shall be rendered under
such rules and regulations as the Department of Education may
adopt.

Section 11985. Same. Qualifications of Supervisors,
Teachers, Therapists, and Aides.

No person shall be employed as director, supervisor,
therapist, teacher, or aide who does not hold a valid degree or
certificate as provided by law or unless he/she has had such
special training as the Board of Education may require.

Section 11986. Same: Purchase of Services.
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The Department of Education may, with the consent and
approval of the Board of Education, contract with the Department
of Public Health and Social Services and Guam Memorial
Hospital, or approved private schools, facilities, or contractors for
the rendition of special educational and training services, physical
and occupational therapy, speech therapy and auditory training, on
the job training, or distributive education to particular children
with disabilities when for valid reasons it is not feasible or
desirable for the Board of Education to itself serve the particular
child or children to the same extent. This shall not relieve the
Board of Education of the Department of Education of its
obligation or supervision. In such event that the Board of
Education is authorized to pay tuition or training costs not to
exceed the average gross cost per educable student in the school
plus the pro rata part of the allotment provided above for serving
pupils requiring special education, training, or opportunities. The
time of payment may be determined by contract.

No pupil shall be eligible for funds for contract services
under this Act unless he has been diagnosed and evaluated as
eligible to enroll in an appropriate special education class or
facility if such were available in his school, following procedures
put forth in the Territory of Guam State Plan ensuring that a
complete continuum of special education placement, required by
34 CFR §300,551 (a) (b) under the IDEA is available for
placement in the least restrictive environment.



A= I B~ L7 T “SE JCRE NS

ek ek ek e ek ek ek
IS B - 7, T "G JUR W S

N N
- o &

N Y Y NN
N i B W

Section 11987. Same: Administration of Chapter.

The entire provisions of this Chapter shall be
administered by the Department of Education with the approval of
the Board of Education; and the Board of Education shall
promulgate such rules and regulations as it may deem necessary
for the proper administration of this chapter.

The Board of Education shall prescribe the standards and
approve the conditions under which the facilities are furnished or
services purchased. The Director of Education shall be
responsible for administrating the same.

Section 11988. Same: Cooperation With Other Agencies:
Gifts or Donations.

School agencies are required to cooperate with other agencies
within the Territory, both public and private, that are interested in
working toward the education or training or the alleviation of the
disabilities or children with disabilities and other exceptional
children, and said educational agencies are authorized to accept
gifts or donations, or aid from such private agencies.

Section 11989. Same: Advisory Committee.

The Territorial Board of Education shall ensure that a
Territorial Advisory Panel shall be established composed of fifteen
(15) persons involved in or concerned with the education of children with
disabilities. The Territorial Board of Education shall be responsible
for establishing procedures for appointment of the members,

9.



length of terms, and frequency of meetings,

The membership must include at least one person

representative of each of the following groups:

(D)
2)
€)
4)
)
(6)

(6)

Individuals with disabilities;

Teachers of children with disabilities;

Parents of children with disabilities;

Territorial educational officials:

Special education program administrators;

A Representative from the Guam Legislature, to be
appointed by the Speaker of the Legislature.

Others at the discretion of the Director of
Education and the Guam Territorial Board of
Education.

The Advisory Panel shall:

(a)

(b)

(c)

Advise the Board of Education of unmet needs
within the Territory in the education of children
with disabilities:

Comment publicly on the State Plan and the
policies and procedures proposed for issuance by
the Territory regarding the education of children
with disabilities and the procedures for distribution
of funds under this part; and

By July 1 of each year the Advisory Panel shall submit an
annual report of panel activities and suggestions to the Board
of Education. This report will be made available to the public
in manner consistent with other public reporting requirements.

10
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Section 11990. Same: Names, Facts and Opinions to be Furnished the
Board of Education and the Department of Education.

It shall be the duty of all government agencies offering services to children
with disabilities to provide to the Department of Education or its designated
competent authorities, names, facts, and opinions pertinent to the proper
educational or training placement of children with disabilities or other
exceptional children who enrolled or expect to enroll in the public schools, and
to advise other volunteer agencies by the Board of education of those facts
concerning any exceptional child in need of the services provided by that
agency.

The facts and opinions pertinent to the proper education or training of
children with disabilities and other exceptional children shall so far as
practicable be used in order to provide services to children to enable them to
remain in the mainstream of education to the greatest degree that is appropriate.

11



